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Think outside the box: Arbitrating family law
disputes | John-Paul Boyd
By John-Paul Boyd

(September 18, 2018, 3:17 PM EDT) -- A recent study of lawyers’
views on dispute resolution processes by the Canadian Research
Institute for Law and the Family showed that arbitration is used to
resolve family law cases far less often than litigation, mediation and
collaborative negotiation are used. I suspect that regional variations in
the use of arbitration versus litigation may correlate to the delays
respondents experience getting before a judge: in Alberta, where
delays are legendary, 88.7 per cent of respondents use litigation in
their practice while 38.7 per cent use arbitration; in Nova Scotia, on
the other hand, 100 per cent of respondents use litigation and only 7.7
per cent use arbitration.

Although an easily accessible court system would understandably
encourage the use of litigation, arbitration holds a number of
advantages that suggest it should be considered and used more often

than it is.

First, and perhaps most importantly from the perspective of counsel, you get to select your judge
rather than submit to the luck of the draw. I’m not criticizing the quality of our judiciary, of
course, but suggesting that at times one might prefer to pull a decision maker with substantial
experience in family law, gained either from practice or long years on the bench, rather than a
newish appointee with a background in corporate law or criminal defence.

Being able to select the person who arbitrates your case means more than picking a well-known,
senior family law lawyer but picking a well-known, senior lawyer with particular expertise in and
understanding of the key issue in the case, whether the issue concerns the division of a closely
held company, the imputation of income to a self-employed payor, the relocation of a parent and
child, or the estrangement or alienation of a child.

Second, you’re also likely, for a number of reasons, to get a decision sooner from an arbitrator
than you will from court. (This, incidentally, usually makes carriage of the file substantially
cheaper for the client, as the shorter time to hearing truncates the opportunity to engage in
endless interim applications.)

Booking an arbitrator is a merely matter of choosing the first dates available in everyone’s
calendars, not waiting on the mercy of the trial co-ordinator and a heaping backlog of cases.

Respondents to the institute’s survey said that arbitration takes about half the time as litigation to
wrap up a family law dispute, in both low- and high-conflict cases. As well, most provincial
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arbitration acts, the legislation governing the arbitration process, provide a 30-day time limit
within which the arbitrator’s decision must normally be rendered.

Third, the arbitration process is private. Not only is this helpful for certain well-heeled litigants
who don’t appreciate the valuation of their wine cellars being trotted through the media, it saves
everyone from worrying about the next grade 10 civics class who will noisily troop in and take
residence at the back of the gallery during a sensitive cross-examination. The confidentiality of
arbitration will be especially appreciated in those jurisdictions in which family law files aren’t
sealed to the general public.

Fourth, and the importance of this point is likely equal to that of the first, the mechanics of
arbitration are significantly more flexible and less formal than those of litigation, and are subject
only to the constraints imposed by the local arbitration act and the rules of fundamental justice.
And, I should mention, the constraints imposed by the legislation are remarkably few in number.

From a procedural point of view, and subject to the agreement of the parties, the usual rules of
evidence can be applied or they can be dispensed with. The arbitrator may be bound by judicial
precedent or she may not. The parties may be burdened with an exquisitely protracted and painful
process of disclosure and discovery, or they may not. In fact, the usual procedure prescribed by
the rules of court for litigation proceedings can be renovated in whole or in part, depending on the
circumstances of the case, the nature of the issues and the needs of the parties.

From the point of view of process, and also subject to the agreement of the parties, it is possible
to imagine a spectrum of options ranging from a decision rendered after oral argument delivered
by teleconference to a decision made following a full-blown process replete with interim hearings,
examinations for discovery, interrogatories, experts, examinations and cross-examinations that
looks and feels like a court proceeding.

I am developing rules of arbitration for family law disputes that involve seven different process
options along these lines, including arbitrations based on only written evidence; arbitrations based
on a hybrid of affidavits and the cross-examination of their deponents; and arbitrations designed
for parties without counsel that use an inquisitorial model; as well as options for hearing the views
and wishes of children. With care, arbitration can also be used to backstop mediation, so that in
the event settlement of all issues cannot be reached, those that remain can be resolved through
arbitration using the information provided in mediation.

Most rules of court begin with an admonition that the degree of process and procedure provided to
the parties should be proportionate to the importance and complexity of the matters in dispute,
and, I would add, to their value. They somehow fail to give flesh to this ideal, instead prescribing
a largely one-size-fits-all model of family justice. With sufficient creativity and a keen appreciation
of the specific circumstances of the parties, arbitration offers the possibility of a truly tailored
approach to the resolution of disputes between family members.

I encourage counsel not used to arbitrating their files to think twice before deciding that trial is
the only practicable option. Arbitration may offer a more expeditious, more affordable path to
resolution.

John-Paul E. Boyd is a family law arbitrator and mediator, working in Alberta and British Columbia
and the former executive of the Canadian Research Institute for Law and the Family. Learn more
at www.boydarbitration.ca.

Interested in writing for us? To learn more about how you can add your voice to The Lawyer’s
Daily, contact Analysis Editor Peter Carter at peter.carter@lexisnexis.ca or call 647-776-6740.
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