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A few years ago I was doing some work for a professional association on guidelines for dealing with litigants
without counsel and I was struck by the extent to which some legal professionals regard litigants without
counsel as interlopers who gum up the finely tuned, well-oiled machine that is their justice system. Some of
the same attitudes are evident in the research on lawyers’ and judges’ perceptions done by Nicholas
Bala and Rachel Birnbaum in 2012 and by the Canadian Research Institute for Law and the Family in 2013.
By way of illustration, respondents to a follow-up national survey of legal professionals undertaken by the
Institute in 2014 made comments including:

“Self represented parties result in more adjournments and court appearances, which increases
the length of court lists and clogs up the court system.”

“The more that is done to accommodate [self-represented litigants], the more it will be
considered acceptable and the more we will have.”

“Self-represented litigants should be banned.”

Being a family law lawyer myself, with some thirteen years’ worth of litigation under my belt before I
absconded to the groves of academe, I do understand these sentiments. And yet it struck me, when I was
working on those guidelines, that we were perhaps looking in the wrong end of the telescope. First, there is
not, and I suspect never has been, a requirement to obtain counsel to seek the courts’ intercession. Yes, having
a lawyer is a damn good idea but it can’t and shouldn’t be forced on you. Second, isn’t this the litigants’
justice system and not ours? To pretend otherwise is akin to saying that the health care system belongs to
doctors and nurses and not those in their care.

As a result, it occurred to me that it might be useful to take a somewhat more positive, rights-based approach
to the role of litigants within the justice system and the expectations they are entitled to have as to how they
will be treated. The flip side of this, of course, consists of litigants’ obligations to familiarize themselves with
the law, the rules and court processes and to comport themselves in a courteous and considerate manner.

(Interestingly, the CBA British Columbia subsequently released a document in a similar vein but aimed at
lawyers, its 2011 Best Practice Guidelines for Lawyers Practicing Family Law (PDF). Among other things,
these guidelines admonish family law lawyers to “conduct themselves in a manner that is constructive,
respectful and seeks to minimize conflict,” to “remain objective at all times, and not to … be unduly
influenced by the emotions of the moment” and to “avoid using inflammatory language in spoken or written
communications.” Sensible suggestions all.)

This remainder of this post presents an updated draft of my original Rights and Responsibilities of Self-
Represented Litigants, and is aimed at litigants without counsel rather than counsel. It is, and will remain for
the foreseeable future, a work in progress. I welcome your comments and criticisms for its improvement. I
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also encourage anyone who’s interested to take this document (if you contact me by email, I will send you a
draft in Word format) and adapt, reuse and repurpose; I assert no copyright or other moral rights in this
document apart from the right to be associated with it as author.

The Rights and Responsibilities of Self-Represented Litigants 

You are a “self-represented litigant” if you are involved in a court proceeding and are not represented by a
lawyer. There is no rule that requires you to have a lawyer to represent you in court. Although court can be
complicated and confusing at times, you have the right to represent yourself.

This information is about your rights and your responsibilities as a self-represented litigant involved in a civil
court proceeding in Canada, and what you should expect from the judges, court staff and lawyers you will
meet along the way.

I. Lawyers and Judges

 A. Dealing with Lawyers 

1. You should expect to be treated with respect and courtesy by the other party’s lawyer.

All Canadian lawyers are members of their province’s or territory’s law society. Each law society has a
written code of conduct that describes the minimum standards of behaviour expected of their members. In
general, these codes of conduct require lawyers to treat opposing parties who are not represented by counsel
politely and in the same courteous manner as they would treat a fellow lawyer.

Of course, litigation can be difficult and emotional at times, and you must remember that the lawyer’s job is
to represent his or her client, not you, and to advocate for his or her client’s interests, not your interests. Don’t
mistake a lawyer’s position on behalf of his or her client as rudeness or incivility.

2. You should expect to have your emails, letters and telephone calls to the other party’s lawyer returned
reasonably promptly.

The law societies’ codes of conduct require lawyers to respond to communications reasonably promptly. This
doesn’t mean right away or even the same day, but in general you should expect the lawyer to reply to your
letter, email or telephone call within two or three weeks, and sooner if the issue is urgent.

It is possible that a lawyer may insist on communicating with you only in writing. Lawyers usually want to
restrict communication like this because they want to keep a written record of everything that is said and to
make sure that there are no misunderstandings.

You should not expect the lawyer to answer legal questions or give you legal advice. The lawyer is the lawyer
for the other party, and law society rules prevent the lawyer from giving you legal advice. You should expect
that any legal information the lawyer provides to you will be factual, correct and unbiased.

3. You should expect the lawyer to keep his or her word.

The law societies’ codes of conduct require lawyers to act in good faith and to do the things they have told
you or the court they would do. Although circumstances may change and it may become impossible or
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inappropriate for the lawyer to carry out a promise, the requirement to act in good faith means that the lawyer
cannot promise to do something knowing that it can’t be done.

Lawyers may also make special promises called undertakings. A lawyer who gives or accepts an undertaking
is required to fulfill that undertaking. The law societies take lawyers’ breaches of undertakings very seriously.

4. What happens if the lawyer doesn’t do what he or she is supposed to do?

Law societies say who can and cannot work as a lawyer and have the power to discipline their members. You
have the right to complain to the lawyer’s law society if you believe that the lawyer has behaved improperly.
You do not need a lawyer to make a complaint and there are no fees charged to make a complaint.

B. Dealing with Judges 

1. You should expect the judge to treat you with respect and courtesy.

The job of the judge is to manage the steps in your court proceeding fairly and to make fair decisions when
decisions are required. Fairness means, among other things, that the judge must listen to you carefully and
must not treat you substantially differently than the judge treats the other party or the other lawyer.

Because the judge must also be fair to the other party and consider the needs of other people’s court
proceedings, the judge may have to limit the time you have or ask you questions that help you get to the legal
issues involved in your case. Don’t mistake the judge’s wish to help you or the other party, or to get through
the other cases set for the same day, as rudeness or incivility.

2. You should expect the judge to give you basic information about court procedures when you need it.

Fairness also means that the judge should give you information about court procedures so that you understand
the rules you must follow and the steps in your court proceeding. Although the judge cannot give you legal
advice or tell you how to manage your case, the judge will usually give you basic information about court
procedures to that you can present your case as best you can.

Depending on the circumstances and the nature of your case, the judge may:

1. explain court processes and procedures;
2. ask whether you understand the court’s processes and procedures;
3. refer you to organizations that may be able to help you prepare your case; and,
4. refer you to organizations that may be able to provide you with legal representation for your case.

You must not count on only the judge to give you information about court procedures as you prepare your
case. You have an obligation to learn the rules of court and court procedures that apply to you and your court
proceeding, and the judge cannot give you any assistance beyond basic information about court procedures.

3. You should expect the judge to follow the rules of court and the law.

The rules of court govern every step of your court proceeding, and the judge must manage your court
proceeding as the rules require. The rules of court also give the judge some flexibility to adapt the rules to
special situations and to do things a bit differently than the rules normally require if it would be fair to
everyone to do so.
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The judge must also manage hearings and trials as the law requires. This includes following the rules of
evidence and any legislation that is relevant to your court proceeding. You have an obligation to learn the
rules of evidence and any legislation that applies to you and your court proceeding.

4. You should expect the judge to give you a fair hearing. 

The judge must hear your case, your evidence and all that you and the other lawyer or the other party have to
say without bias and without favouring either you or the other party. Although the judge may decide to give
you some leeway in how you follow the rules of court and court procedures, the judge must apply the law
equally to you and to the other party, whether the other party has a lawyer or not.

Depending on the circumstances and the nature of your case, the judge may:

1. provide you with information about the law and the rules of evidence;
2. modify the traditional order of court processes or hearing evidence; and,
3. question witnesses.

Because the judge must also be fair to the other party, to the witnesses who are being asked to give evidence
and to the needs of other people’s court proceedings, the judge may have to limit the time you have to present
your evidence or to explain why you want the result you are hoping to get. Don’t mistake the judge’s need to
manage your hearing as efficiently as possible as unfairness.

5 .What happens if the judge doesn’t do what he or she is supposed to do?

Judges of the provincial courts are governed by their province’s Chief Judge. Judges of the superior courts
(Courts of Appeal, Supreme Courts and Courts of Queen’s Bench) are governed by the Canadian Judicial
Council. Both the Chief Judges and the Canadian Judicial Council have expectations of how judges will
conduct themselves and court proceedings.

You have the right to complain to the provincial court’s Chief Judge or to the Canadian Judicial Council if
you believe that a judge involved in your case has behaved improperly. You do not need a lawyer to make a
complaint and there are no fees charged to make a complaint.

However, it is important to know that you do not have the right to complain to the Chief Judge or to the
Canadian Judicial Council about the result of a hearing or trial. If you are unhappy with the result of a
hearing or trial, you will usually be able to appeal the decision to another court or take some other step to
challenge or try to change the result.

II. Court Staff

 A. Dealing with Court Staff

1. You should expect to have your business processed accurately and reasonably quickly.

The people who work in the courthouse are employees of their province’s or territory’s government. Their
jobs are to process new court proceedings, applications and documents coming into the courthouse, manage
the files for each court proceeding and help the people coming in to the courthouse to do business. The court
staff should treat you politely and process your business as quickly as they can in the circumstances.



19-6-2018, 1*11 PMThe Rights and Responsibilities of Self-Represented Litigants – Slaw

Page 5 of 16http://www.slaw.ca/2015/08/28/the-rights-and-responsibilities-of-self-represented-litigants-2/

Most courthouses are very busy. As a result, there are often lineups to speak to the court staff and there may
be delays in processing your business. These lineups and delays are generally beyond the control of the court
staff. This can be irritating at times as no one likes having to wait, but try to avoid taking out your frustration
on the staff.

2. You should expect court staff to give you accurate information about court processes.

The court staff should tell you about the steps you must take to complete court processes like beginning a
court proceeding, making an application and looking at a court file, and the information they give you should
be accurate.

In general, court staff can:

1. refer you to sources of information about the law, the rules of court, court forms and court processes;
2. briefly explain and answer questions about court processes;
3. tell you what court forms you may need to file, and where you need to file them;
4. provide you with blank court forms or tell you where you can find them;
5. check your paperwork and court forms for completeness;
6. tell you how to take your case to a hearing or trial before a judge; and,
7. perhaps estimate when your court proceeding will get to a hearing or trial.

However, the court staff cannot answer legal questions or give you legal advice. Court staff are not lawyers
and cannot answer questions about the law or give legal advice. This can be very difficult at times, but only
lawyers can give legal advice.

B. How Court Staff Cannot Help

Court staff members are responsible for managing the business of the courts and assisting people involved in
court proceedings. They do not work for the judges of the court, they cannot make legal decisions about your
case, and they do not have the authority of a judicial officer. In general, court staff cannot:

1. answer legal questions or give you legal advice;
2. tell you exactly how to complete court forms or what orders to ask for;
3. check your paperwork and court forms for accuracy and correctness;
4. tell you what to say in court;
5. tell you what the outcome of your court proceeding will be;
6. make or change a court order;
7. interpret or enforce a court order;
8. pass on messages to a judge; or,
9. help you speak directly to a judge, except at the hearing or trial of your case.

III. Your Responsibilities

1. You have the obligation to learn about and follow the rules of court.

Everyone who is involved in a court proceeding must follow the rules of the court. The rules of court govern
every step in a court proceeding, from how a proceeding is started, to how parties are served with court
documents, to how applications are made, to how a trial is scheduled and run. The rules of court also say
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which court forms must be used for different tasks and set out deadlines for things like replying to claims and
applications, filing documents and exchanging information.

Different courts have different rules. It’s important that the rules you are learning about are the rules that
apply to your type of court proceeding and apply in the court where your court proceeding has been filed.

The rules of court apply to everybody, whether you have a lawyer or not, and there can be serious
consequences if you don’t follow the rules. It is your responsibility to learn the rules that apply to you and
your court proceeding. If you do not, you may lose the right to reply to a claim or an application, or you may
lose the right to present certain kinds of evidence at your hearing or trial.

2. You should learn about the law that applies to your court proceeding.

You should familiarize yourself with the law and legal principles that govern the issues in your court
proceeding. You will be expected to prepare and present your own case at your hearing or trial.

It can be difficult to learn about the law that applies to your court proceeding, however you can usually get a
good introduction to the relevant law and legal principles by meeting with a lawyer through a pro bono
organization or through a lawyer referral service, or through a paid consultation with a private lawyer. You
may also be eligible for legal representation or legal advice provided through a legal aid program.

Whether you are able to get legal advice or not, the rules of court and the laws of the federal government and
the governments of each province and territory are available online, and university law libraries and most
courthouse libraries are open to the public, although they may have restricted business hours. Many websites
offer public legal information about the law, however you must make sure that the website you are reading
provides information that applies in your province or territory.

 3. You have the obligation to treat court staff with politeness and courtesy.

Just as court staff members should be polite and courteous to you, you should be polite and courteous to court
staff.

Court staff are required to follow the rules of court as well as the court’s internal procedures and protocols.
These rules may prevent the court staff from processing your business as you would like or as quickly as you
would like. Although this can be frustrating, it is important to remember that the court staff are doing their
jobs in the manner they are required to do them, and that they can’t do much about how they are required to
do them.

4. You have the obligation to treat the judge with respect and to do as the judge directs.

The judge is responsible for managing and deciding your court proceeding and you owe respect to the judge
for the job he or she must do, for the years the judge has spent learning the law and court procedures, and for
his or her role in society. Among other things, this means standing, assuming you are able to stand, when you
are speaking to the judge or when the judge enters or leaves the room, addressing the judge by the proper
title, being polite when you are speaking to the judge and not interrupting when the judge is speaking.

The judge is required to make orders and directions as necessary to manage and decide your court
proceeding. You must obey the judge’s orders and directions, whether you think they’re fair or not. If you do
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not, you can be punished for contempt of court and the court may be required to draw legal conclusions from
your behaviour that will be bad for your case. If you don’t like a judge’s decision, you can usually appeal the
decision to another court or take some other step to challenge or try to change the judge’s decision.

Judges do not like to punish people for contempt of court. They would always prefer that people do what they
are required to do, within the time they are required to do it. However, if the judge must punish you for
contempt of court, you may be fined, sentenced to jail or made to do something like community service.

IV. Hearings and Trials

A. Fairness

The role of the judge is to listen your case and your evidence in a neutral, impartial manner. Fairness may
require the judge to give you assistance and information about court procedures and to accommodate the fact
that you are representing yourself.

1. You have the right to a fair hearing and a fair trial.

“Trial judges have a responsibility, particularly when dealing with unrepresented litigants, to strike a balance
between the desire to resolve matters expeditiously, and the need to adjudicate cases in a principled manner
that employs a fair process and preserves the appearance of justice.”

Wagg v. Canada, 2003 FCA 303

“Fundamental to any concept of procedural fairness must be a judicial duty to do whatever is possible to
provide a fair and impartial process and prevent an unfair disadvantage to self-represented persons.”

Seminatore v. Banks, 2006 NBCA 110

2. What does fairness mean?

“Fairness does not demand that the unrepresented litigant be able to present his case as effectively as a
competent lawyer. Rather it demands that he have a fair opportunity to present his case to the best of his
ability. … It does require that the trial judge treat the litigant fairly and attempt to accommodate the
unrepresented litigants’ unfamiliarity with the process so as to permit them to present their case.”

Davids v. Davids (1999), 125 OAC 375

“… A fair trial is a trial that appears fair, both from the perspective of the accused and the perspective of the
community. … A fair trial is one that satisfies the public interest in getting at the truth, while preserving basic
procedural fairness …”

R. v. Harrer, [1995] 3 SCR 562

3. You have the right to be told about court procedures.

“A trial judge is required to ensure that a self-represented litigant has basic information about the procedure
before the court.”

http://www.canlii.ca/en/ca/fca/doc/2003/2003fca303/2003fca303.html
http://www.canlii.org/en/nb/nbca/doc/2006/2006nbca110/2006nbca110.html
http://www.canlii.ca/en/on/onca/doc/1999/1999canlii9289/1999canlii9289.html
http://canlii.ca/t/1frhf


19-6-2018, 1*11 PMThe Rights and Responsibilities of Self-Represented Litigants – Slaw

Page 8 of 16http://www.slaw.ca/2015/08/28/the-rights-and-responsibilities-of-self-represented-litigants-2/

Graylake Holsteins Ltd. v. Kzam Farms Ltd., 2004 ABQB 828

“Self-represented parties are entitled to receive assistance from [the judge] to permit them to fairly present
their case on the issues in question. This may include directions on procedure, the nature of the evidence that
can be presented, the calling of witnesses, the form of questioning, requests for adjournments and even the
raising of substantive and evidentiary issues.”

Kainz v. Potter (2006), 33 RFL (6th) 62 (ON SC)

“Judges must give appropriate [information] and instruction at each stage of the trial … this duty also applies
to judges dealing with interlocutory matters.”

CT Comm Edmonton Ltd. v. Shaw Communications Inc., 2007 ABQB 473

B. The Rules of Court

The rules of court govern how the court and court proceedings are managed. They describe the processes and
court forms that must be used, they set out due dates and timelines for different processes, and they describe
how hearings and trials are run. The rules of court apply to everyone.

1. You have the obligation to comply with the rules of court.

“While self represented parties may be granted more leniency in terms of the amount of time and number of
opportunities they are given to comply with the Rules of Court, they are required to comply after being given
a reasonable opportunity. There must be a fairness and an equal application of the law to both parties.”

Ferstay v. Dywidag Systems International, 2009 BCSC 833

2. The judge may decide to exercise some latitude in how he or she applies the rules of court to you, but
this latitude is not unlimited.

“A represented party is entitled to every possible and reasonable leeway to present a case in its entirety and
… strict mechanical rules should be relaxed for unrepresented litigants.”

Da Costa Soares v. Canada, 2007 FC 190

“The imperatives of the Rules may be mitigated somewhat … by the Court’s judicious exercise of the
discretion to excuse compliance, but these are remedial measures and not a license for non-compliance.”

Nowoselsky v. Canada, 2004 FCA 418

C. Presenting Your Case

You are responsible for preparing and presenting your case to the best of your ability. The judge may, in the
interests of fairness, provide you with limited help in presenting your case, however the judge may not give
you legal advice and the judge must remain impartial and unbiased.

1. You have the right to basic help with procedure from the judge.

http://www.canlii.org/en/ab/abqb/doc/2004/2004abqb828/2004abqb828.html
http://www.canlii.ca/en/on/onsc/doc/2006/2006canlii20532/2006canlii20532.html
http://www.canlii.ca/en/ab/abqb/doc/2007/2007abqb473/2007abqb473.html
http://www.canlii.ca/en/bc/bcsc/doc/2009/2009bcsc833/2009bcsc833.html
http://www.canlii.ca/en/ca/fct/doc/2007/2007fc190/2007fc190.html
http://canlii.ca/t/1jfq1
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Judges are obliged to ensure that self-represented litigants “present their cases to the best of their abilities.”

Wood v. Wood, 2011 ONSC 1575

“A judge dealing with an unrepresented litigant has a responsibility to explain the proceedings and provide
appropriate assistance.”

Staples v. Barnes, 2008 NLCA 9

“A trial judge may intervene to clarify witness testimony in order to understand the evidence. A trial judge
may assist litigants by directing them away from irrelevancies and indicating what issues are determinative of
the matter, or by asking the litigant to focus their questioning of witnesses on legally relevant factual issues.”

Jimenez v. Azizbaigi, 2008 BCSC 1465

2. The judge will decide how much procedural help is fair to give you.

“An unrepresented litigant has the right to a fair trial and a trial judge has a duty to take reasonable steps to
assist a self-represented litigant.”

Smith v. Doucette, 2005 NSSC 327

“It is difficult for a judge to conduct a trial when one of the parties is self-represented. Two competing
interests must be balanced. First the judge obviously cannot be an advocate for a party. At the same time the
trial must be run as efficiently and fairly as possible. This may require the judge to offer guidance to a self-
represented party. The appropriate balance falls within the judge’s discretion.”

Murphy v. Wulkowicz, 2005 NSCA 147

John-Paul Boyd is the executive director of the Canadian Research Institute for Law and the Family. The
Institute is a federally-incorporated charity established in 1987 and is affiliated with the University of
Calgary. 

Comments

Chris Budgell
August 28th, 2015 at 11:39 pm

As a rather experienced SRL (who never “chose” to be self-represented) I have no trouble agreeing about
what we should “expect”. This is apple pie and motherhood stuff. With experience SRLs soon begin to
realize the difference between what they should expect and what they can anticipate. Only once in my series
of appearances in court – the first time, when I prevailed – was the hearing conducted in a manner one could
call respectful.

No advanced degree is required to see that the legal profession will continue to discourage SRLs and that the
means to do that are legion, the most tempting and effective of them contrary to well-known basic principles
and yes, the rules, including even the rules set out by our statutes. One thing we desperately need is open
courts. The last time I was in court the respondent – the Law Society of BC – had secured an order that the

http://www.canlii.ca/en/on/onscdc/doc/2011/2011onsc1575/2011onsc1575.html
http://www.canlii.ca/en/nl/nlca/doc/2008/2008nlca9/2008nlca9.html
http://www.canlii.ca/en/bc/bcsc/doc/2008/2008bcsc1465/2008bcsc1465.html
http://www.canlii.org/en/ns/nssc/doc/2005/2005nssc327/2005nssc327.html
http://www.canlii.org/en/ns/nsca/doc/2005/2005nsca147/2005nsca147.html
http://www.crilf.ca/index.html
http://www.ucalgary.ca/
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courtroom would be closed. I have a copy of the oral ruling that came out of that. It is marked “SEALED
FILE”. There’s nothing in that ruling that could possibly be seen to justify keeping it from the public. All it
discusses is why the judge is granting the Law Society’s request that I be denied the right to address the court.
Our judges don’t openly advocate for closed courtrooms, but that evidently is what they prefer.

James
August 29th, 2015 at 2:49 pm

With regard to ‘First, there is not, and I suspect never has been, a requirement to obtain counsel to seek the
courts’ intercession.’

It looks like the Star Chamber used to require counsel, at least in order to answer the charge.

The Federal Court of Canada also requires counsel, or a motion and special circumstances, in the event that
the party is corporation or partnership. (there is of course little similarity between the two examples)

United States Supreme Court FARETTA v. CALIFORNIA, (1975) No. 73-5772 at para 75:
In the long history of British criminal jurisprudence, there was only one tribunal that ever adopted a practice
of forcing counsel upon an unwilling defendant in a criminal proceeding. The tribunal was the Star Chamber.
That curious institution, which flourished in the late 16th and early 17th centuries, was of mixed executive
and judicial character, and characteristically departed from common-law traditions. For those reasons, and
because it specialized in trying “political” offenses, the Star Chamber has for centuries symbolized disregard
of basic individual rights. 17 The Star Chamber not merely allowed but required defendants to have counsel.
The defendant’s answer to an indictment was not accepted unless it was signed by counsel. When counsel
refused to sign the answer, for whatever reason, the defendant was [422 U.S. 806, 822] considered to have
confessed. 18 Stephen commented on this procedure: “There is something specially repugnant to justice in
using rules of practice in such a manner as [422 U.S. 806, 823] to debar a prisoner from defending himself,
especially when the professed object of the rules so used is to provide for his defense.” 1 J. Stephen, A
History of the Criminal Law of England 341-342 (1883). The Star Chamber was swept away in 1641 by the
revolutionary fervor of the Long Parliament. The notion of obligatory counsel disappeared with it.
– See more at: http://caselaw.findlaw.com/us-supreme-court/422/806.html#sthash.62vE07SO.dpuf

Federal Courts Rules:

120. A corporation, partnership or unincorporated association shall be represented by a solicitor in all
proceedings, unless the Court in special circumstances grants leave to it to be represented by an officer,
partner or member, as the case may be.

An individual who has incorporated or the members of a partnership can thus be sued and require a lawyer or
bringing a motion and having ‘special circumstances’ before they can represent their interests (Special
circumstances generally being impecuniosity, or the ability to convince the court that the potential
representative has sufficient training and experience to act as counsel.

Julie Macfarlane
August 29th, 2015 at 4:26 pm

Thank you for working on this document John-Paul. It’s an extremely important topic for the Canadian legal

http://caselaw.findlaw.com/us-supreme-court/422/806.html#sthash.62vE07SO.dpuf
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community (as well as for the SRLs who are forced to navigate the legal process alone because they cannot
afford or can no longer afford counsel).
Even considering a SRL “Bill of Rights” a few years ago would have been unimaginable. I have a few
differences with you on how much court staff can assist SRLs without giving them legal advice, but overall I
really like your framing of the “Rights” part of this.
In relation to “Responsibilities”, we know that these are very onerous for a person without legal training, and
that SRLs are often disadvantaged in their outcomes as a result. I would also note here that many of the
hundreds of SRLs with whom NSRLP has spoken in the last 3 years take these obligations very seriously
indeed. However taking their responsibilities – for example to learn about the law and procedure – seriously,
and being able to be 100% competent are two different things (for lawyers too!).
I would like to get some SRL input on this document which I think has a great deal of promise, and can help
to open up the conversation here. Thank you!

John-Paul Boyd
August 29th, 2015 at 5:09 pm

Thanks very much for your comments, Julie and James.

James, you’re right about that, and now that you’ve mentioned it, I actually also recall that there are
circumstances in criminal matters in which the court can appoint an amicus to assist, over the objections of
the accused. Interesting notion, the idea from the Star Chamber that a criminal plea shouldn’t be accept unless
signed by a lawyer. At a minimum, it suggests the need for legal advice as to the consequences and necessity
of a plea, even if representation isn’t possible or is refused.

Perhaps what I should have said is something to the effect that “at present, in most personal civil disputes,
legal representation is not required nor compellable over a litigant’s objections.” Thank you for your learned
comments.

Julie, I think your idea is fantastic. I’d welcome litigants’ feedback on this “bill of rights.” Thank you very
much for proposing this.

As to the difficulties associated with the responsibilities part of rights, I do recognize the intrinsic difficulty
of learning all of the protocols, rules and law that applies to a legal dispute. You’re absolutely right. However,
this is what the law requires of litigants at this point… and it’s one of the reasons why I think we need to
radically rethink about we do “justice.” See my Family Justice 3.X series of posts on Slaw, for example,
which you can find through my author’s page at http://www.slaw.ca/author/boyd/.

David
August 30th, 2015 at 1:30 pm

Interesting post and LSBC document.

I’m reminded, the LSBC – with appropriate disclaimers – makes the bar admission materials fully available
on its website. So a self-represented litigant would have at least some source of basic background in the
procedure of family law etc. freely available. It may also be something some lawyers may want to refer to…

This is in contrast to Ontario, where LSUC is much more restrictive with who gets to see its bar admission

http://www.jpboyd.com/
http://www.slaw.ca/author/boyd/
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materials. If people are going to be self-represented, how and where are they supposed to learn about and
follow the rules and law?

John-Paul Boyd
August 30th, 2015 at 9:47 pm

Yes, I remember when the LSBC first posted their PLTC materials online… ’twas after my tour of the bar ad
course; I had the pleasure of buying four binders of printed matter.

I think that making materials like this available is brilliant as they provide a pretty good soup-to-nuts tour of
the basic law and basic processes of courts and tribunals. However, LSBC’s PLTC materials are still pretty
complex and are written for graduates of law school. They also, even for law school graduates, can take a lot
of time to get through and digest.

The shear scope of the PLTC materials is what’s missing from most public legal education material. Although
PLEI material is accessible and digestible, it tends to boil complex issues down to bite-sized chunks that are
so general that they don’t explain how all the bits and pieces of the law work together, and, worse, can
sometimes give rise to a false sense confidence as a result.

There is a middle ground, but generating accessible materials which provide a comprehensive overview of
the law is horribly time consuming. Nevertheless, it can be done. Clicklaw’s ever-expanding collection of
wikibooks are a good example. My wikibook on family law,
http://wiki.clicklaw.bc.ca/index.php/JP_Boyd_on_Family_Law, does try to present a near-complete
discussion of the topic in plain language, but to do so (1) required an initial contribution of content that prints
out at more than 700 letter-sized pages and (2) requires on-going maintenance by an editorial team of 20
family law lawyers and management by an advisory committee.

That’s an enormous commitment, but, as you put it, “if people are going to be self-represented, how and
where are they supposed to learn about and follow the rules and law?”

I wonder whether LSBC might be persuaded to give its PLTC materials to teams of lawyers prepared to
convert the content to plain-language material for the general public?

Patrick
August 30th, 2015 at 11:10 pm

“To pretend otherwise is akin to saying that the health care system belongs to doctors and nurses and not
those in their care.”

Not a great analogy, respectfully. A self-treating patient can’t book out an operating room and attempt
removal of his or her own appendix (for instance). Regardless of who “owns” the health care system, there
simply can be no health care without doctors (or nurses or various other professionals). Moreover, the
resources of the health care system aren’t being disproportionately drained by people hell-bent on treating
themselves.

The problem with viewing self-reps as having “rights” is that this tends to normalize the very notion of the
self-represented litigant. Whether because of a sense of justice or one of self-preservation, lawyers should

http://www.jpboyd.com/
http://wiki.clicklaw.bc.ca/index.php/JP_Boyd_on_Family_Law


19-6-2018, 1*11 PMThe Rights and Responsibilities of Self-Represented Litigants – Slaw

Page 13 of 16http://www.slaw.ca/2015/08/28/the-rights-and-responsibilities-of-self-represented-litigants-2/

fight that normalization on every front. We won’t find the answer to our access to justice struggles in the
litigation equivalent to backyard amateur surgery (not that you suggested we would).

In my view, regardless of who “owns” the justice system, there simply can be no justice without lawyers (or
registrars, court reporters, etc.). That being the case, we shouldn’t be asking ourselves how to make life easier
for self-reps, but rather, how can we make sure that no one needs to go to court unrepresented? Forget rights,
what we need is legal aid funding.

John-Paul Boyd
September 1st, 2015 at 1:36 pm

Thanks for your comments, Patrick. You’re right that my medical system analogy is flawed. The points of
similarity, I’d argue, are that the legal system and medical system are both public institutions, erected for the
benefit of the citizenry, employing highly paid and highly educated professionals to advance the interests of
their users. Nonetheless, we certainly don’t have individuals “draining” the medical system by insisting on
self-care. You’re quite right about that.

I respectfully disagree, however, with the idea that litigants without counsel do not have rights; they most
certainly do. Whether you chose to frame the justice system as the exclusive monopoly of lawyers or not, the
various bits of legislation, regulation and rules that deal with private legal disputes don’t provide rights and
benefits to counsel (with the exception, of course, of the Legal Profession Act), they provide those rights to
the individuals involved in the dispute, represented by counsel or not. Although we may disagree with and be
vexed by litigants’ choice to represent themselves, until we revise the rules to forbid self-representation, self-
represented litigants are here to say.

All things considered, I would prefer that everyone who wished counsel were able to obtain or be provided
with counsel. That would might very well be the definition of accessible justice. However, I don’t think that
this scenario is in the cards. If that’s the case, we do need to think about how to make justice processes
“easier” for self-represented litigants.

Karin Litzcke
September 1st, 2015 at 2:01 pm

The importance of following the rules should not be reflexively asserted without asking whether the rules suit
the purpose. The rules have evolved for disputes in which lawyers face lawyers, and for certain types of
economic relationships among lawyers and within firms, between clients and lawyers, and between the public
and the courts. An SRL brings not only a different perspective to court procedures, but also a different set of
economic forces to the conduct of litigation.

I have been an SRL concerning myself in public law matters for some 3 years and plan to continue doing so,
but since I do comparative analysis of complex systems as a hobby, I have inevitably become drawn into
observing the legal system and its response to the change forces acting on it. I’ve made some previous
observations both here on SLAW and on the NSRLP blog that might be relevant to this post and the topic of
SRLs overall, but am still very much in the information-gathering stage of my analysis.

What I have ascertained so far is that the conversations in the law community about SRLs do not go deep
enough to identify just what type of response from the legal system would be the most rational. As a result, it

http://www.jpboyd.com/
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seems to me that there is an inability to distinguish good ideas from bad ideas, for lack of a set of governing
principles in the adaptation process. Ironically, for a field that has honed the craft of nuanced analysis to
breathtaking heights, the legal system is mostly producing a lot of rather mediocre analysis of the SRL
phenomenon. One culprit, it seems to me, is conflicting interests that prejudice against the asking of hard
questions, and that enable self-interest to masquerade convincingly as public interest.

SRLs themselves, in contrast, are sometimes producing startling insights, many of them helpfully
documented through the work of the NSRLP. But it is hard for any SRL to craft a systemic analysis without
the infrastructure knowledge that legal system insiders have.

To fully understand the significance of the SRL phenomenon – its experience and its effect on law – it seems
to me one must begin with questions as fundamental as “what is a lawyer?” Your post, Mr. Boyd, laudably
sidles up to this question by noting that the core relationship in the legal system is not between lawyer and
judge, but between citizen and the courts.

The formulation of good advice to SRLs and to the court systems accommodating them will require the
surfacing and examination of the economic forces in law, the rationale for the legal system’s infrastructure,
and really, an examination of its very essence – which may not be pretty.

For example, something I never realized as a citizen was the degree to which the [common] law is made by
those who can afford to litigate. That realization by lawyers is what has driven the advent of activist law, but
the same principle has begat a hierarchy within activist law: the causes that can raise money get litigated,
while equally worthy or worthier causes that cannot raise money remain invisible to the law.

What this line of thought illustrates is that SRLs are a challenge not just to legal process and order in court (if
you’ll pardon the pun) but to the economic order of things in law, and that the economic ramifications of self-
representative capacity reach far beyond the business of law itself. The Chief Justice of Canada, the Right
Honourable Beverley McLachlin, addressed the latter in her recent lecture to the Canadian Bar Association,
but I do not perceive that she or anyone else in the legal community have addressed the fundamental issue
that the SRL phenomenon raises: the right to participate in the making of common law; the ability to put a set
of interests before the courts that hitherto have not been able to afford to be there – and thus, a rather
significant challenge to the validity of the whole body of common law as it stands.

It is for this reason that I look askance at efforts to enable “access to justice” for SRLs via initiatives that
involve bypassing the courts, for example alternate dispute resolution mechanisms, rather than enhancing
access to or fair treatment in them.

Pro bono and legal aid work both have implications that similarly provide apparent access to justice but
functionally continue to act as barriers to having one’s interests play ball on an equal basis in the halls of
power in the house of law.

John-Paul Boyd
September 1st, 2015 at 3:28 pm

Thanks very much for your thoughtful comment, Karin. Is there anything you’d add to or take away from the
draft bill of rights and responsibilities I’ve put together? Perhaps something about the right to resolve
disputes in court, if the litigant without counsel so chooses?

http://www.jpboyd.com/


19-6-2018, 1*11 PMThe Rights and Responsibilities of Self-Represented Litigants – Slaw

Page 15 of 16http://www.slaw.ca/2015/08/28/the-rights-and-responsibilities-of-self-represented-litigants-2/

Karin Litzcke
September 1st, 2015 at 4:18 pm

An overarching statement about the right to be in court should already be encoded somewhere in law, I would
think, but if it is not, adding it might be useful.

But I think overall I am not sure that a bill of rights and responsibilities solves any of the problems that the
clash of SRLs and courts are creating. Although I should say that I think family law is a distinct area within
the SRL phenomenon (although there is overlap) and maybe it helps more there than in other types of cases.
But I really think it is not rights and responsibilities that are really missing, but a third R: recourse.

Rights, in law, impose duties in others (if I understand correctly), and duties generally have enforcement
mechanisms behind them. The courts mostly ARE that enforcement mechanism, paradoxically.
And as I tried to explore in a post to NSRLP, the duties of judges and court staff with respect to SRLs are not
entirely clear, but even where they are clear, they are not enforceable by the SRLs. The situation is somewhat
like police policing police, where civilian oversight is understood to offset the potential for corruption. The
courts or judiciary cannot reasonably be expected to carry duties for which they also have enforcement
power. Some of the attention given SRLs is perhaps better spent addressing mechanisms for how behavioural
transgressions by functionaries within the court system are best policed, the lack of which has been a dirty
secret of the legal industry long before SRLs showed up.

The most frustrated SRLs are those who have been treated badly by judges or opposing lawyers, and who
realize that there is no body of oversight that will go to bat for them and no statutory framework under which
to do so.
I mean, how can the normal arbiter of lawyer conduct, the law society, sanction lawyers for their conduct vis
a vis SRLs when their role in lawyer continuing education creates an interest in helping lawyers beat SRLs in
court? This document from CLEBC is illustrative of that conflict:
https://www.cle.bc.ca/PracticePoints/LIT/13-SelfRepresentedLitigant.pdf

And lawyers themselves have long wondered how one can meaningfully counter a judge who simply does not
do their duty as prescribed.

So again, I think an orderly, legalistic analysis of the interests of various players in the legal system would go
a long way to understanding why SRL rights and responsibilities, which seem so obvious, cannot be achieved
day to day.

I also wanted to add this addendum to my previous post:

These two links are to previous comments I’ve made online about SRLs; for some reason search engines
don’t readily find them:
http://www.slaw.ca/2015/05/08/continuing-legal-education-and-the-self-representing-litigant/
http://representingyourselfcanada.com/2015/06/23/incarcerating-self-represented-litigants-for-overzealous-
advocacy/

Secondly, my reference to the Chief Justice’s speech lost its clarity during editing; it serves better if “former”
is substituted for “latter.”
Here is a link to the speech: http://nationalmagazine.ca/NationalMagazine/media/MediaLibrary/pdf/2015-08-

https://www.cle.bc.ca/PracticePoints/LIT/13-SelfRepresentedLitigant.pdf
http://www.slaw.ca/2015/05/08/continuing-legal-education-and-the-self-representing-litigant/
http://representingyourselfcanada.com/2015/06/23/incarcerating-self-represented-litigants-for-overzealous-advocacy/
http://nationalmagazine.ca/NationalMagazine/media/MediaLibrary/pdf/2015-08-mclachlin.pdf
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mclachlin.pdf.

Jason
June 8th, 2016 at 11:52 pm

I had a judge attempt to force counsel on me during what turned out to be an 18-day trial. This was on day
two. He stayed the trial (for what was approx 3 months) and even went to the lengths of trying to portray he’d
contact Legal Aid for me. Ridiculous. Then he permitted me to complete trial, three months later.

I’ve now helped start a non-profit help centre for people representing themselves in legal matters (Self-
Represented Litigant’s Society). We offer legal coaching and other support services for SRLs across Canada.
For more info: http://www.iRepMyself.com

http://nationalmagazine.ca/NationalMagazine/media/MediaLibrary/pdf/2015-08-mclachlin.pdf
http://www.irepmyself.com/

