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I.	INTRODUCTION	
	
Family	law	disputes	in	British	Columbia	were	rarely	resolved	by	arbitration	prior	to	
the	coming-into-force	of	the	Family	Law	Act1	on	18	March	2013,	despite	the	benefits	
arbitration	would	have	offered	families	and	its	popular	acceptance	as	a	dispute	
resolution	mechanism	in	other	jurisdictions.	The	principal	reason	for	this	
circumstance	was	s.	2(2)	of	the	Commercial	Arbitration	Act,2	as	the	Act	was	then	
known,	which	provided	that:	
	

(2)	A	provision	of	an	arbitration	agreement	that	removes	the	jurisdiction	of	a	
court	under	the	Divorce	Act	(Canada)	or	the	Family	Relations	Act	has	no	effect.	

	
As	a	result	of	concerns	about	the	continuing	jurisdiction	of	the	court	in	the	face	of	an	
arbitration	agreement,	arbitration	was	rarely	considered	as	a	dispute	resolution	
option	by	family	law	practitioners,	and	never	became	a	part	of	the	culture	of	the	
family	law	bar	in	British	Columbia	as	it	did	in	Ontario	and	Alberta.3	Despite	these	
apprehensions,	there	was	and	is	no	dispute	resolution	process	in	British	Columbia	
that	removes	the	court’s	jurisdiction	in	family	law	matters;4	whether	a	couple	were	
negotiating,	mediating	or	using	a	collaborative	settlement	process	of	some	nature,	
the	court	would	always	have	the	final	say	if	the	resolution	of	their	dispute	went	
awry.		
	
Government	has,	however,	placed	a	significant	emphasis	on	the	resolution	of	family	
law	disputes	other	than	through	the	courts	in	the	new	Family	Law	Act,	including	
through	a	division,	located	prominently	at	the	beginning	of	the	act,	titled	
“Resolution	Out	of	Court	Preferred.”	Although	s.	2(2)	of	the	Arbitration	Act	continues	
to	void	privative	clauses	purporting	to	oust	the	court’s	jurisdiction,	the	Act	has	been	
amended	to	accommodate	the	Family	Law	Act	and	now	makes	specific	provision	for	
the	arbitration	of	family	law	disputes.		
	
                                                

1	Family	Law	Act,	SBC	2011,	c.	25	

2	Arbitration	Act,	RSBC	1996,	c.	55	

3	The	Ontario	Arbitration	Act,	SO	1991,	c.	17,	contains	no	similar	clause	and	was	amended	only	
recently	to	stipulate	that	arbitration	proceedings	in	family	law	matters	are	governed	by	the	
province’s	Family	Law	Act,	RSO	1990,	c.	F.3.	

4	Family	Relations	Act,	RSBC	1996,	c.	128,	ss.	5(2),	6(1);	Family	Law	Act,	ss.	192(2),	193(1);	Divorce	
Act,	RSC	1985,	c.	3	(2nd	Supp.),	ss.	3,	4,	5,	7	
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This	paper	will	review	the	legislative	and	regulatory	regime	applicable	to	the	
arbitration	of	family	law	disputes	in	British	Columbia	and	discuss	a	number	of	the	
more	important	limitations	of	the	jurisdiction	of	family	law	arbitrators.	It	is	
intended	to	provide	a	practical	digest	of	the	key	rules	governing	arbitration	
proceedings,	organized	by	subject	matter,	and	serve	as	a	handbook	for	the	
arbitration	of	family	law	disputes	while	the	practice	is	in	its	infancy	in	the	province.	
	
Although	the	Family	Law	Act	has	been	in	force	for	only	four	years,	anecdotal	
evidence	suggests	that	the	arbitration	of	family	law	disputes	is	growing	in	
popularity.	An	increasing	number	of	British	Columbia	lawyers	and	law	firms	are	
offering	arbitration	among	their	services,	leading	providers	of	professional	
education,	such	as	the	Continuing	Legal	Education	Society	of	British	Columbia,5	are	
including	arbitration	training	in	their	curricula,	and	organizations	such	as	the	
Family	Law	Arbitrators	Group	of	British	Columbia6	have	been	established	to	provide	
the	public	with	a	roster	of	accredited	family	law	mediators,	develop	best	practices	
and	promote	the	arbitration	of	family	law	disputes.		
	

II.	THE	LEGISLATIVE	SCHEME	
	
The	source	of	an	obligation	to	arbitrate	a	family	law	dispute	is	an	arbitration	
agreement	entered	into	by	the	parties	to	that	dispute.	The	structural	rules	relevant	
to	the	arbitration	of	family	law	disputes	are	found	in	the	Family	Law	Act	
Regulation,7	the	Arbitration	Act	and,	to	a	lesser	extent,	the	Family	Law	Act.	Certain	
additional	professional	obligations	are	imposed	on	lawyers	practicing	as	family	law	
arbitrators	under	the	Code	of	Professional	Conduct	of	the	Law	Society	of	British	
Columbia.8	Neither	the	Code	of	Conduct	of	the	College	of	Psychologists9	nor	the	
Standards	of	Practice	of	the	College	of	Social	Workers10	impose	similar	duties	on	
their	registrants.	
	
The	substantive	law	relevant	to	family	law	disputes	in	British	Columbia	is	found	in:	
the	federal	Divorce	Act,	applicable	to	married	spouses	only;	the	Family	Law	Act,	

                                                

5	http://www.cle.bc.ca	

6	http://flagbc.com	The	author	was	among	the	founding	members	of	this	organization.	

7	Family	Law	Act	Regulation,	BC	Reg.	347/2012	

8	Code	of	Professional	Conduct	for	British	Columbia	(Vancouver,	BC:	Law	Society	of	British	Columbia,	
2013)	

9	CPBC	Code	of	Conduct	(Vancouver,	BC:	College	of	Psychologists	of	British	Columbia,	2014)	

10	Code	of	Ethics	and	Standards	of	Practice	(Vancouver,	BC:	British	Columbia	College	of	Social	
Workers,	2009)	
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applicable	to	all	persons	involved	in	a	domestic	relationship;	and,	the	Child	Support	
Guidelines,11	applicable	to	any	person	subject	to	a	liability	for	child	support.	The	
Spousal	Support	Advisory	Guidelines	(SSAG),12	although	neither	regulation	nor	
legislation,	is	nonetheless	a	“useful	tool,”	as	the	Court	of	Appeal	for	British	Columbia	
put	it	in	Yemchuk	v	Yemchuk.13	The	SSAG	have	a	valuable	role	to	play	in	the	
arbitration	of	family	law	disputes	just	as	they	do	in	litigation.14	
	

A.	Rules	and	Requirements	Arising	from	the	Legislation	
	
The	Family	Law	Act	provides	that	family	law	disputes	may	be	resolved	by	means	
other	than	litigation,	including	arbitration,	mediation,	collaborative	settlement	
processes	and	parenting	coordination,	and	requires	the	parties	to	a	family	law	
dispute	to	make	proper	disclosure	for	the	purpose	of	resolving	their	dispute.	The	
Family	Law	Act	Regulation	restricts	who	may	serve	as	a	family	law	arbitrator,	and	
describes	the	training	such	persons	must	have	and	the	legal	issues	they	may	
address.	
	

1.	The	Family	Law	Act	
	
Under	s.	8(1)	of	the	Family	Law	Act,	“family	dispute	resolution	professionals”	are	
required	to	assess	whether	family	violence	may	be	“present”	and,	if	it	is,	the	impact	
of	the	violence	on	their	clients’	safety	and	capacity	to	negotiate	a	fair	settlement.	
Pursuant	to	s-s.	(2),	family	dispute	resolution	professionals	must	discuss	with	their	
clients	“the	advisability	of	using	various	types	of	family	dispute	resolution”	to	
resolve	their	disputes,	bearing	in	mind	the	results	of	their	assessment.	Under	s.	197,	
lawyers	acting	on	behalf	of	clients	engaged	in	litigation	must	certify	that	they	have	
complied	with	their	obligations	under	s.	8(2).15	
	
Family	dispute	resolution	professional	is	defined	in	s.	1	as	including	lawyers,	
arbitrators	and	parenting	coordinators.	Family	dispute	resolution	is	defined	as	“a	
process	used	by	parties	to	a	family	law	dispute	to	attempt	to	resolve	one	or	more	of	

                                                

11	Federal	Child	Support	Guidelines,	SOR/97-175,	adopted	and	adapted	for	the	provincial	Family	Law	
Act	by	Family	Law	Act	Regulation,	ss.	8,	9	and	10.	

12	C.	Rogerson	and	R.	Thompson,	Spousal	Support	Advisory	Guidelines	(Ottawa,	ON:	Department	of	
Justice,	2008)	

13	Yemchuck	v	Yemchuk,	2005	BCCA	406	at	para.	64	

14	See	Myers	v	Vickar,	2012	ONSC	5004	and	Ojo	v	Mason,	2013	ONSC	1240	with	respect	to	arbitrators’	
obligation	to	apply	the	Advisory	Guidelines. 
15	Certificates	for	this	purpose	are	provided	in	Forms	F1,	F3	and	F4	prescribed	by	the	Supreme	Court	
Family	Rules,	BC	Reg.	169/2009.	
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the	disputed	issues	outside	of	court,”	including	arbitration,	parenting	coordination	
and	as	yet	unidentified	“prescribed	processes.”	
	
A	family	law	dispute	is	“a	dispute	respecting	a	matter	to	which	this	Act	relates,”	and,	
under	s.	4(b),	parties	are	encouraged	to	resolve	such	disputes	through	family	
dispute	resolution	before	starting	court	proceedings.	Although	the	parties	to	an	
arbitration	proceeding	may	agree	to	arbitrate	whatever	issues	they	wish,	the	
components	of	an	arbitration	proceeding	relating	to	a	family	law	dispute	may	
include	matters	such	as:	
	

a) parenting	arrangements,	the	allocation	of	parental	responsibilities	and	
parenting	time	between	guardians,	which	the	Act	discusses	at	ss.	40,	41,	42,	
45,	47	and	49;	

	
b) contact,	the	time	persons	other	than	guardians	may	have	with	a	child,	

discussed	at	ss.	59	and	60	of	the	Family	Law	Act;	
	

c) remedying	noncompliance	with	an	existing	schedule	of	parenting	time	or	
contact,	discussed	at	ss.	61,	62	and	63;		

	
d) changes	to	the	residence	of	a	child,	discussed	at	ss.	46,	67,	69	and	70;	

	
e) child	support,	discussed	at	ss.	147,	149,	150,	152,	170	and	171;	

	
f) spousal	support	and	agreements	on	spousal	support,	discussed	at	ss.	161,	

162,	164,	165,	167,	168,	170	and	171;	
	

g) arrears	of	child	support	and	spousal	support,	discussed	at	ss.	152,	167	and	
174;	and,	

	
h) division	of	family	property,	family	debt	and	excluded	property,	and	

agreements	on	property	and	debt,	discussed	in	Parts	5	and	6	and	at	s.	210	of	
the	act.	

	
Arbitrators,	lacking	the	inherent	jurisdiction	of	a	s.	96	court,	and	any	power	at	all	
over	non-parties,	do	not	have	the	capacity	to	make	enforceable	awards	over	all	
matters	to	which	the	Family	Law	Act	relates,	including:		
	

a) awards	superseding	extraprovincial	orders	on	guardianship,	parenting	
arrangements	or	contact	under	s.	76;		

	
b) awards	addressing	the	wrongful	removal	of	children	to	British	Columbia	

under	s.	77;		
	

c) determinations	of	parentage	under	Part	3;		
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d) awards	appointing	or	removing	guardians	pursuant	to	s.	51(1);	and,		
	

e) awards	concerning	children’s	property	under	Part	8.	
	

2.	The	Family	Law	Act	Regulation	
	
Section	5(1)	of	the	Family	Law	Act	Regulation	limits	who	may	arbitrate	family	law	
disputes:	
	

(1)	Only	an	arbitrator	who	is	qualified	as	a	family	dispute	resolution	
professional	may	conduct	an	arbitration	in	relation	to	a	family	law	dispute.	

	
The	qualifications	referred	to	are	set	out	at	s-s.	(2),	which	provides	that	only	
members	of	Law	Society	of	British	Columbia,	the	College	of	Psychologists	of	British	
Columbia	or	the	British	Columbia	College	of	Social	Workers	may	serve	as	arbitrator.	
Lawyers	must	meet	the	training	and	practice	requirements	for	family	law	
arbitrators	determined	by	the	Law	Society,	described	below.	Psychologists	and	
social	workers	must:	
	

a) have	at	least	10	years’	experience	in	a	“family-related	practice;”	
	

b) have	completed	at	least	40	hours	of	training	in	arbitration,	including	on	the	
rules	of	evidence,	the	principles	of	natural	justice	and	award	writing;	
	

c) have	completed	at	least	30	hours	of	training	in	family	law;	
	

d) have	completed	at	least	14	hours	of	training	in	family	violence,	including	on	
power	dynamics	in	relation	to	dispute	resolution;	
	

e) take	10	hours	of	continuing	education	on	dispute	resolution	each	year;	and,	
	

f) maintain	professional	liability	insurance.	
	
Although	lawyers	serving	as	family	law	arbitrators	may	address	any	legal	issue,	
pursuant	to	s.	5(3)	of	the	Regulation,	psychologists	and	social	workers	serving	in	
this	capacity	may	only	arbitrate	disputes	concerning:	parenting	responsibilities,	
parenting	time	and	contact;	the	payment	of	child	support,	in	restricted	
circumstances;16	and,	the	payment	of	children’s	special	expenses,	if	the	
determination	of	those	expenses	and	the	amounts	to	be	paid	are	“straightforward.”	
                                                

16	Specifically,	s.	5(3)(c)	limits	psychologists	and	social	workers	to	arbitrating	disputes	about	child	
support	to	circumstances	in	which:	all	of	the	children	for	whom	support	is	to	be	paid	are	under	the	
age	of	majority;	none	of	the	payor’s	income	derives	from	self-employment	or	a	partnership;	the	
payor’s	total	income	is	less	than	$150,000	per	year;	and,	child	support	is	to	be	determined	by	
applying	the	tables	found	at	Schedule	I	to	the	Guidelines.	Curiously,	disputes	involving	payors	who	
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Section	5(4)	imposes	two	practice	standards	on	all	family	dispute	resolution	
professionals	serving	as	arbitrator.	Before	beginning	the	arbitration	process,	the	
professional	must:	
		

a) enter	into	a	written	arbitration	agreement	with	the	parties;	and,	
	
b) provide	written	confirmation	to	the	parties	that	he	or	she	meets	the	training	

and	practice	qualifications	set	out	in	s.	5(2).	
	

B.	Rules	and	Requirements	of	the	Law	Society	
	
The	Law	Society	has	adopted	criteria	for	the	accreditation	of	lawyers	as	family	law	
arbitrators,	without	which	lawyers	may	not	arbitrate	family	law	disputes.	As	well,	
the	Code	of	Professional	Conduct	has	been	amended	to	include	special	rules	
governing	the	ethical	and	professional	aspects	of	arbitration	for	lawyers	serving	as	
family	law	arbitrators;	these	rules	do	not	apply	to	psychologists	and	social	workers	
serving	in	this	capacity.		
	

1.	The	Code	of	Professional	Conduct	
	
Paragraph	1	of	Appendix	B	to	the	Code	of	Professional	Conduct	for	British	
Columbia,17	governing	mediation,	arbitration	and	parenting	coordination	in	family	
law	disputes	in	the	province,	defines	family	law	arbitration	as:	
	

…	a	process	by	which	participants	submit	issues	relating	to	their	marriage,	
cohabitation,	separation	or	divorce	to	an	impartial	person	(the	family	law	
arbitrator)	for	decision	

	
Paragraph	2(a)	adapts	the	usual	rule	on	conflicts	of	interest	and	provides	that	a	
lawyer	may	not	serve	as	arbitrator	in	a	family	law	dispute	if	the	lawyer,	or	a	partner,	
associate	or	employee	of	that	lawyer,	acts	or	has	acted	for	any	of	the	parties	with	
respect	to	an	issue	that	may	arise	in	the	arbitration.	
	
Paragraphs	5	and	6	supplement	the	practice	standards	set	out	in	s.	5(4)	of	the	
Family	Law	Act	Regulation	and	require	lawyers	arbitrating	family	law	disputes	to	
enter	into	a	written	agreement	with	the	parties	which:	

                                                                                                                                            
are	stepparents	under	s.	5	of	the	Guidelines,	situations	of	shared	custody	under	s.	9,	and	claims	of	
undue	hardship	under	s.	10,	all	notoriously	difficult	issues	to	resolve,	are	not	necessarily	excluded	
from	the	jurisdiction	of	psychologists	and	social	workers,	as	long	as	“the	applicable	table	to	the	child	
support	guidelines	is	being	relied	on	to	calculate	the	basic	child	support	amount.”	

17	Code	of	Professional	Conduct	for	British	Columbia	(Vancouver,	BC:	Law	Society	of	British	
Columbia,	2013)	
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a) states	that	the	lawyer	is	not	acting	as	counsel	for	any	of	the	participants;	
	
b) acknowledges	the	lawyer’s	obligation	to	report	to	the	Ministry	for	Children	

and	Family	Development	if	he	or	she	learns	that	a	child	has	been	or	is	at	risk	
of	harm	under	s.	14	of	the	Child,	Family	and	Community	Service	Act;18	and,	

	
c) describes	the	terms	of	the	lawyer’s	remuneration.	

	
Lawyers	entitled	to	serve	as	both	mediator	and	arbitrator	pursuant	to	an	arbitration	
agreement	must	provide	a	written	explanation	of	these	different	roles	to	the	parties.	
A	lawyer	acting	in	this	capacity	is	also	required	to	provide	the	parties	with	written	
notice	when	switching	roles.19	
	
When	one	or	more	parties	are	not	represented	by	counsel,	paragraph	3	additionally	
requires	that	lawyers	arbitrating	family	law	disputes:		
	

a) recommend	that	unrepresented	parties	retain	counsel	or	obtain	legal	advice,	
during	the	arbitration	process	and	prior	to	the	execution	of	“an	agreement	
between	the	participants,”	which	should	include	the	lawyer’s	agreement	to	
arbitrate;	

	
b) ensure	that	unrepresented	parties	understand	that	the	lawyer	is	not	acting	

as	counsel	for	a	party	and	are	not	under	the	misapprehension	that	the	lawyer	
is	protecting	their	interests;	and,	

	
c) explain	the	lawyer’s	role	and	scope	of	authority	as	a	family	law	arbitrator.	

	
Prudence	suggests	that	these	obligations	are	best	met	in	writing.20	
	

2.	Accreditation	Criteria	
	
On	7	September	2012,	the	Law	Society	Benchers	adopted	the	recommendations	of	
the	Family	Law	Task	Force	as	to	the	training	and	experiential	qualifications	lawyers	
must	have	to	arbitrate	family	law	disputes.	These	have	been	in	force	since	18	March	

                                                

18	The	Ministry	for	Children	and	Family	Development	is	the	child	protection	agency	in	British	
Columbia	and	operates	pursuant	to	the	Child,	Family	and	Community	Service	Act,	RSBC	1996,	c.	46.	

19	Apart	from	the	obligation	of	lawyers	adopting	dual	roles	to	notify	the	parties	when	transitioning	
between	them,	I	see	no	reason	why	the	requirements	of	paras.	5	and	6	of	the	Code	of	Professional	
Conduct	and	s.	5(4)	of	the	Family	Law	Act	Regulation	could	not	be	addressed	in	a	single	agreement	to	
arbitrate.	

20	The	requirements	of	para.	3	may	similarly	be	dealt	with	in	the	arbitration	agreement	or	in	a	cover	
letter	to	the	agreement.	
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2013	and	are	the	training	and	practice	requirements	to	which	s.	5(2)(a)	of	the	
Family	Law	Act	Regulation	refers.	Lawyers	wishing	to	serve	as	arbitrator	must:	
	

a) have	spent	at	least	ten	years	engaged	in	the	full-time	practice	of	law;	
	

b) “possess	sufficient	knowledge,	skills	and	experience	relevant	to	family	law	to	
carry	out	the	arbitral	function	in	a	fair	and	competent	manner;”	

	
c) have	completed	at	least	40	hours	of	training	in	arbitration,	including	training	

on	family	dynamics	and	on	the	statutory	framework	and	administrative	law	
principles	applicable	to	arbitration;	and,	

	
d) have	completed	at	least	14	hours	of	training	in	family	violence,	including	

training	on	identifying	family	violence	and	understanding	power	dynamics	in	
relation	to	dispute	resolution.	
	

C.	Procedural	Rules	Governing	Arbitration	
	
The	essential	procedures	governing	the	arbitration	of	family	law	disputes	are	set	
out	in	the	Arbitration	Act	and	the	Rules	of	the	British	Columbia	International	
Commercial	Arbitration	Centre	for	the	conduct	of	domestic	commercial	
arbitrations.21	These	Rules	are	prescribed	as	the	presumptive	rules	of	arbitration	
under	s.	22(1)	of	the	Act,	and	must	be	well	understood	by	anyone	wishing	to	serve	
as	a	family	law	arbitrator.	Failure	to	abide	by	these	procedures	may	result	in	the	
removal	of	the	arbitrator	or	the	setting	aside	of	any	interim	or	final	awards,	either	of	
which	will	result	in	significant	wasted	time	and	expense	to	the	parties.	This	portion	
of	the	paper	will,	as	a	result,	review	the	Act	and	the	BCICAC’s	Domestic	Rules	in	
some	depth.	
	
It	should	be	noted	that	the	parties	to	an	arbitration	may	select,	and	modify,	any	
rules	they	wish;	the	Domestic	Rules	of	the	BCICAC	are	only	the	rules	that	apply	in	
default	of	any	agreement	to	the	contrary.	Such	other	rules	include	the	Arbitration	
Rules	of	the	ADR	Institute	of	Canada,	the	Arbitration	Rules	of	the	British	Columbia	
Arbitration	and	Mediation	Institute,	the	BCICAC’s	Domestic	Commercial	Arbitration	
Shorter	Rules	of	Procedure	or	International	Commercial	Arbitration	Rules	of	
Procedure,	rules	developed	by	the	parties	themselves	and	any	rules	specific	to	the	
arbitration	of	family	law	disputes	that	may	be	developed	in	the	future.22		

                                                

21	Domestic	Commercial	Arbitration	Rules	of	Procedure	(Vancouver,	BC:	British	Columbia	
International	Commercial	Arbitration	Centre,	1998)	

22	The	importance	of	developing	a	set	of	rules	specific	to	the	arbitration	of	family	law	disputes	in	
British	Columbia	cannot	be	overstated;	the	needs,	vulnerabilities	and	resources	of	separating	families	
are	entirely	different	than	those	of	the	entities	for	which	the	commercial	arbitration	rules	were	
designed.	A	set	of	rules	that	are	child-centred,	offer	a	flexible	process	that	is	proportionate	to	the	
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1.	The	Arbitration	Act	
	
Conflict	between	governing	legislation.	Pursuant	to	s.	2(2.1)(a)	of	the	Arbitration	
Act,	the	Family	Law	Act	prevails	in	the	event	of	any	conflict	with	the	Arbitration	Act.	
	
Appointment	of	arbitrator.	Under	s.	17	of	the	Arbitration	Act,	if	the	parties	to	an	
arbitration	agreement	cannot	agree	on	the	appointment	of	an	arbitrator,	a	party	
may	serve	notice	on	another	party	to	consent	to	the	appointment	of	a	particular	
arbitrator.	If	the	appointment	is	not	made	within	seven	days,	the	court	must	appoint	
an	arbitrator	upon	the	application	of	the	party	serving	notice.	
	
Special	duties	of	arbitrators	in	family	law	disputes.	Pursuant	to	s.	2(2.1)(b),	
arbitrators	dealing	with	a	family	law	dispute	must	consider	only	the	best	interests	of	
the	child	when	making	decisions	concerning	parenting	arrangements	and	contact	
and,	when	making	decisions	about	relocation,	must	consider	the	best	interests	of	the	
child	in	addition	to	the	factors	set	out	in	s.	69(4)	of	the	Family	Law	Act.23	
	
Arbitrators’	jurisdiction	and	agreements	to	arbitrate.	An	arbitrator’s	authority	
to	act	arises	from	the	consent	of	the	parties	and	the	governing	legislation.24	The	
Arbitration	Act	applies	to	all	private	arbitration	agreements	pursuant	to	s.	2(1)(c).	
Under	s-s.	(2),	any	provisions	of	such	agreements	that	purport	to	remove	the	
jurisdiction	of	the	court	under	the	Divorce	Act	or	the	Family	Law	Act	have	no	effect.	
	
Pursuant	to	s.	2.1(1)	of	the	Arbitration	Act,	agreements	to	arbitrate	a	family	law	
dispute	may	only	be	made	after	the	dispute	has	arisen,	failing	which	the	agreement	
to	arbitrate	and	any	awards	made	further	to	the	agreement	are	unenforceable.	
However,	under	s-s.	(2),	this	restriction	does	not	apply	to	orders	and	awards	that	
provide	for	the	arbitration	of	future	disputes	or	to	agreements	under	s.	6(1)(b)	of	
the	Family	Law	Act	concerning:	
	

a) an	issue	that	“may	be	the	subject	of	a	family	law	dispute	in	the	future;”	
	

b) the	means	of	resolving	a	family	law	dispute;	and,	
	

                                                                                                                                            
complexity	and	significance	of	the	issues	and	are	sensitive	to	family	members’	ongoing	relationships	
would	be	most	welcome.	

23	Section	69(4)	provides	that	guardians	seeking	to	relocate	a	child	must	show	that	the	proposal	is	
made	in	good	faith	and	that	he	or	she	has	proposed	“reasonable	and	workable	arrangements”	to	
preserve	the	child’s	relationship	with	his	or	her	other	guardians	and	other	people	with	significant	
roles	in	his	or	her	life.		

24	Arbitrators	do	not	have	inherent	jurisdiction;	their	purview	does	not	extend	beyond	the	specific	
matters	in	dispute	set	out	in	the	arbitration	agreement.	See	B.C.	Gas	Inc.	v	Westcoast	Energy	Inc.,	
[1990]	BCJ	No.	2924	(BCSC)	and	Dominion	of	Canada	General	Insurance	Co.	v	Certas	Direct	Insurance	
Co.	(2009),	75	CCLI	(4th)	286	(OSCJ).		
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c) the	means	of	resolving	an	issue	that	may	be	the	subject	of	a	family	law	
dispute	in	the	future.	

	
Stay	of	court	proceedings.	Where	a	party	commences	court	proceedings	in	respect	
of	a	matter	agreed	to	be	submitted	to	arbitration,	another	party	may	apply	to	court	
for	a	stay	under	s.	15(1)	of	the	Arbitration	Act	without	filing	a	Response	to	Family	
Claim	or	taking	any	other	step	in	the	proceeding.25	Pursuant	to	s-s.	(2),	the	court	
must	stay	the	court	proceeding	upon	hearing	such	an	application,	“unless	it	
determines	that	the	arbitration	agreement	is	void,	inoperative	or	incapable	of	being	
performed.”		
	
Setting	aside	arbitration	agreements.	An	arbitration	agreement,	and	any	awards	
made	further	to	the	agreement,	may	be	set	aside	under	s.	2.1(3)	if:	
	

a) a	party	took	“improper	advantage	of	the	other	party's	vulnerability,	including	
the	other	party's	ignorance,	need	or	distress;”	
	

b) a	party	did	not	understand	the	meaning	and	implications	of	the	arbitration	
agreement;	or,	

	
c) the	arbitration	agreement	may	be	voidable	under	the	common	law	of	

contract.26	
	
Removal	of	arbitrator.	Under	s.	18(1)	of	the	act,	the	court	may	remove	an	
arbitrator	who	has	committed	an	arbitral	error	or	“unduly	delays”	either	in	the	
making	of	an	award	or	in	the	conduct	of	the	arbitration	proceeding	itself.	Under	s.	
18(3),	the	court	may	appoint	an	arbitrator	in	place	of	the	person	removed	if	the	
parties	are	unable	to	agree	on	a	new	arbitrator.27	
	
Arbitral	error	is	defined	in	s.	1	as	an	arbitrator’s	error	consisting	of:	behaving	in	a	
corrupt	or	fraudulent	manner;	demonstrating	bias;	exceeding	the	authority	granted	
by	an	arbitration	agreement;	or,	failing	to	observe	the	rules	of	natural	justice	during	
an	arbitration	proceeding.28	

                                                

25	Under	r.	7-1(2)	of	the	Supreme	Court	Family	Rules,	BC	Reg.	169/2009,	a	party	is	normally	
prohibited	from	serving	application	materials	on	another	party	until	a	Judicial	Case	Conference	has	
been	held	in	the	proceeding.	

26	Typically	because	of	unconscionability,	coercion,	undue	influence,	misrepresentation,	fraud	and	
the	like.	

27 Removal	of	an	arbitrator	may	result	in	an	order	that	the	arbitrator	not	be	paid	for	his	or	her	
services,	or	that	the	arbitrator	pay	all	or	some	of	the	parties’	costs,	under	s.	18(2).	 
28	In	Wiseman	v	Borneman,	[1971]	AC	297,	the	court	held	that	“natural	justice	requires	that	the	
procedures	before	any	tribunal	which	is	acting	judicially	shall	be	fair	in	all	the	circumstances.”	
However,	the	precise	content	of	the	procedural	fairness	demanded	by	natural	justice	is	somewhat	
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As	an	alternative	to	removal,	which	requires	proof	of	improper	behaviour	on	the	
part	of	the	arbitrator,	the	court	may	revoke		the	authority	of	an	arbitrator	under	s.	
16,	upon	considering:	
	

a) whether	the	arbitration	agreement	was	freely	made;	
	

b) the	factual	or	legal	complexity	of	the	matters	in	dispute	and	the	qualifications	
of	the	arbitrator	to	address	those	matters;	

	
c) the	potential	bias	of	the	arbitrator;	and,	

	
d) whether	a	party	is	alleged	to	have	committed	fraud.	

	
Stay	of	arbitration	proceedings.	Under	s.	18(5),	an	arbitration	proceeding	is	
stayed	if	the	arbitration	agreement	names	an	arbitrator	who	is	removed	by	the	
court	and	the	parties	do	not	agree	to	the	appointment	of	a	replacement	within	30	
days.		
	
Death	of	party.	Pursuant	to	s.	3,	the	death	of	a	party	does	not	preclude	the	
enforcement	of	an	arbitration	agreement	or	revoke	the	authority	of	an	arbitrator	to	
determine	an	arbitration	proceeding.	These	provisions	are	consistent	with	those	of	
s.	150	of	the	Wills,	Estates	and	Succession	Act,29	which	states	that	a	proceeding	is	not	
annulled	by	reason	of	the	death	of	a	party	and	allows	the	personal	representative	of	
the	deceased	party	to	carry	on	the	proceeding	in	place	of	the	party.30	
	
Law	to	be	applied.	Section	23(1)	of	the	Arbitration	Act	stipulates	the	law	that	
arbitrators	must	apply,	and	imposes	a	limitation	of	critical	importance	to	the	
arbitration	of	family	law	disputes.	The	section	provides	that:	
	

(1)	An	arbitrator	must	adjudicate	the	matter	before	the	arbitrator	by	reference	
to	law	unless	the	parties,	as	a	term	of	an	agreement	referred	to	in	section	35,	

                                                                                                                                            
indeterminate	and	varies	depending	on	the	circumstances	of	the	case,	the	subject	matter	at	issue	and	
the	legislative	regime	governing	the	arbitration,	see	for	example	Attorney	General	of	Canada	v	Inuit	
Tapirisat	et	al.,	[1980]	2	SCR	735.			

29	Wills,	Estates	and	Succession	Act,	SBC	2009,	c.	13	

30	Caution	should	be	exercised	in	applying	case	law	developed	under	the	Family	Relations	Act	on	the	
effect	of	death	on	court	proceedings	to	matters	brought	under	the	Family	Law	Act.	Although	the	law	
was	well	established	that	an	executor	could	carry	on	a	property	claim	where	a	triggering	event	under	
s.	56(1)	of	the	former	act	had	occurred	(see	for	example	Fong	v	Fong	(1981),	25	RFL	(2d)	123	(BCCA)	
and	Lange	v	Lange	(1987),	13	BCLR	(2d)	94	(BCSC)),	the	standing	of	payors	and	recipients	of	support	
was	less	clear	(see	Milne	v	MacDonald	Estate	(1986),	3	RFL	(3d)	206	(BCCA),	Crain	v	Crain,	[1996]	
BCJ	No.	115	(BCSC),	Dutkowski	v	Dutkowski,	2007	BCSC	1558	and	McLeod	v	McLeod,	2013	BCCA	552).	
Sections	170(g)	and	171	of	the	Family	Law	Act	now	provide	that	a	party’s	estate	may	be	bound	by	a	
support	obligation	and	that	the	personal	representative	of	a	deceased	party	may	apply	to	terminate	
or	vary	a	support	order.	
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agree	that	the	matter	in	dispute	may	be	decided	on	equitable	grounds,	grounds	
of	conscience	or	some	other	basis.	

	
The	requirement	that	arbitrators	resolve	the	disputes	before	them	“by	reference	to	
law,”	will	preclude	the	application	of	equitable	principles	and	remedies31	unless	the	
parties	apply	the	default	rules	for	arbitration	specified	by	s.	22(1)	of	the	Act	or	
another	set	of	rules	that	explicitly	grant	an	arbitrator	the	power	to	make	awards	
ordering	equitable	remedies.32	
	
Such	an	exclusion	would	have	significant	consequences	for	the	resolution	of	family	
law	disputes	as,	among	other	things,	family	law	arbitrators	will	not	be	able	to	
address	claims:			
	

a) relating	to	unjust	enrichment	and	the	law	of	trusts,33		
	

b) seeking	rescission,	specific	performance	other	than	in	relation	to	the	sale	of	
goods,	declaratory	relief	and	the	like;	and,	

	
c) involving	the	presumptions	of	advancement,	gift	and	loan.	

	
Although	s.	23(1)	continues,	and	allows	parties	to	agree	that	their	dispute	will	be	
determined	“on	equitable	grounds,	grounds	of	conscience	or	some	other	basis,”	such	
an	agreement	must	be	made	as	part	of	an	agreement	to	exclude	the	jurisdiction	of	
the	court	in	certain	matters	under	s.	35.	Section	35(2),	however,	provides	
agreements	to	exclude	the	jurisdiction	of	the	court	have	no	effect	in	respect	of	
family	law	disputes.	Section	35	provides	that:	
	

(1)	If,	after	an	arbitration	has	commenced,	the	parties	to	it	agree	in	writing	to	
exclude	the	jurisdiction	of	the	court	under	sections	31,	33	and	34,	the	court	has	
no	jurisdiction	to	make	an	order	under	those	sections	except	in	accordance	
with	the	agreement,	but	otherwise	an	agreement	to	exclude	the	jurisdiction	of	
the	court	under	those	sections	has	no	effect.34	

                                                

31	See	DeMitri	v	Plumptree	(1989),	63	DLR	(4th)	229	(BCCA)	and	Randhawa	v	Pepsi	Bottling	Group	
(Canada)	Co.,	2006	BCCA	273.	

32	Hayes	Forest	Services	Limited	v	Teal	Cedar	Products	Ltd.,	2008	BCCA	283	

33	Although	the	property	division	regime	set	out	in	Parts	5	and	6	of	the	Family	Law	Act	applies	
equally	to	unmarried	spouses	as	it	does	to	married	spouses,	see	the	definition	of	“spouse”	at	s.	3	of	
the	act,	claims	based	on	constructive	trust	and	resulting	trust	continue	to	be	available	to	persons	not	
satisfying	the	definition	of	spouse	and	persons	asserting	a	claim	to	property	after	the	expiry	of	the	
time	limit	set	out	in	s.	198(2).	

34	Section	31	of	the	Act	concerns	appeals	to	the	court	based	on	questions	of	law,	s.	33	concerns	
applications	to	the	court	for	an	order	that	an	arbitrator	provide	more	detailed	reasons	for	an	award,	
and	s.	34	concerns	applications	to	the	court	for	the	determination	of	a	question	of	law.	
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(2)	Despite	subsection	(1),	an	agreement	to	exclude	the	jurisdiction	of	the	court	
under	section	31,	33	or	34	by	the	parties	to	an	arbitration	in	respect	of	a	family	
law	dispute	has	no	effect.	

	
The	law	to	be	applied	is	the	law	existing	at	the	time	of	the	arbitration.35	Section	
23(2)	of	the	Act	specifically	requires	arbitrators’	decisions	to	be	“consistent”	with	
the	Family	Law	Act,	failing	which	the	decisions	will	not	be	enforceable.	
	
Rules	to	be	applied.	Pursuant	to	s.	22(1),	the	rules	for	the	arbitration	of	family	law	
disputes	are	the	Rules	of	the	British	Columbia	International	Commercial	Arbitration	
Centre	(BCICAC)	for	the	arbitration	of	domestic	commercial	disputes,	failing	the	
parties’	agreement	to	use	another	set	of	rules.36	In	the	event	of	any	inconsistency	
between	those	rules	and	the	Arbitration	Act,	s-s.	(3)	provides	that	the	Arbitration	Act	
prevails.37	
	
Evidence.	The	guiding	principles	governing	the	admission	of	evidence	in	arbitration	
proceedings	are	set	out	at	s.	6(2):	
	

(2)	In	an	arbitration,	the	arbitrator	
	

(a) must	admit	all	evidence	that	would	be	admissible	in	a	court,	
	
(b) may	admit	in	addition	other	evidence	that	the	arbitrator	considers	
relevant	to	the	issues	in	dispute,	and	
	
(c) may	determine,	subject	to	the	rules	of	natural	justice,	how	evidence	is	to	
be	admitted.	

                                                

35	In	Ramdutt	Ramkissen-Das	v	E.D.	Sassoon	&	Co.	(1929),	98	LJPC	58	and	Chandris	v	Isbrandtsen-
Moeller	Co.,	[1950]	2	All	ER	618	(CA),	both	commercial	cases,	the	court	held	that	it	was	an	implied	
term	of	the	parties’	arbitration	agreement	that	the	arbitrator	must	decide	the	matter	according	to	the	
present	law.		

36	MacKinnon	v	National	Money	Mart	Company,	2009	BCCA	103	at	para.	62; James	v	Thow	et	al,	2005	
BCSC	809	at	para.	81	

37	A	plain	reading	of	s-ss.	(1)	and	(3)	suggests	that	the	predominancy	clause	may	only	apply	to	
conflicts	involving	the	BCICAC	rules:	

(1)	Unless	the	parties	to	an	arbitration	otherwise	agree,	the	rules	of	the	British	Columbia	
International	Commercial	Arbitration	Centre	for	the	conduct	of	domestic	commercial	
arbitrations	apply	to	that	arbitration.	…		
	
(3)	If	the	rules	referred	to	in	subsection	(1)	are	inconsistent	with	or	contrary	to	this	Act,	this	Act	
prevails.	

	
Such	an	interpretation	is	likely	contrary	to	the	intention	of	the	drafters,	although	there	is	as	yet	no	
case	law	on	the	point.	
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Pursuant	to	s.	6(1)(b),	the	parties	must	produce	all	records	required	by	the	
arbitrator.	Arbitrators	may	make	orders	for	the	inspection	and	production	of	
documents	prior	to	the	arbitration	hearing	under	s.	5.38	
	
Under	s.	6(1)(a),	the	parties	must	submit	to	being	examined	under	oath	by	the	
arbitrator	as	the	arbitrator	requires.39	Arbitrators	may	order	that	witnesses	must	
testify	under	oath	pursuant	to	s.	8,	and	may	call	their	own	witnesses	pursuant	to	s.	
24(1).	
	
A	party	may	subpoena	witnesses	under	s.	7(1);	such	subpoenas	are	enforceable	by	
the	court	under	s-s.	(3),	which	may	additionally	make	orders	requiring	the	
attendance	of	prisoners	under	s.	40.	Pursuant	to	s.	7(2),	subpoenas	may	also	be	used	
to	compel	a	witness	to	produce	documents,	as	long	as	the	witness	could	be	
compelled	to	produce	those	documents	in	a	court	proceeding.	
	
Protection	orders.	Under	s.	15(4),	a	party	to	an	arbitration	agreement	may	apply	to	
court	for	injunctive	relief	before	or	during	an	arbitration	proceeding:	
	

(4)	It	is	not	incompatible	with	an	arbitration	agreement	for	a	party	to	request	
from	the	Supreme	Court,	before	or	during	arbitral	proceedings,	an	interim	
measure	of	protection	and	for	the	court	to	grant	that	measure.	

	
Interim	measure	of	protection	includes	orders	for	the	protection	of	property	under	s.	
91	of	the	Family	Law	Act	as	well	as	the	broader	pre-trial	injunctions	available	under	
r.	12-4	of	the	Supreme	Court	Family	Rules,	and	likely	also	include	orders	relating	to	
the	use	and	occupancy	of	the	family	home	under	s.	90	of	the	Family	Law	Act	and	
orders	for	the	protection	of	persons	under	s.	183	of	the	Act.	40	
	

                                                

38 Note	that	under	s.	5(1)	of	the	Family	Law	Act,	a	party	to	a	family	law	dispute	must	“provide	to	the	
other	party	full	and	true	information	for	the	purposes	of	resolving	a	family	law	dispute.”	This	
statutory	obligation	exists	once	a	family	law	dispute	has	arisen,	independent	of	the	commencement	
of	litigation	or	an	arbitration	proceeding. 
39	Pursuant	to	Interpretation	Act,	RSBC	1996,	c.	238,	s.	29,	oath	includes	an	affirmation.	

40	In	Seel	v	Seel,	[1995]	7	WWR	214	(BCSC),	a	shareholder’s	grievance	case,	the	court	described	the	
usual	sort	of	relief	sought	under	this	section	as	“grant	of	injunctive	relief	to	preserve	the	status	quo	
pending	conclusion	of	the	arbitration.”	In	R.(S.M.)	v	B.(R.S.),	2003	BCCA	412,	a	family	law	case,	the	
court	held	that	the	relief	available	as	an	interim	measure	of	protection	includes	“measures	to	
conserve	the	subject	matter	of	the	dispute,”	pre-award	attachment	orders	and	garnishing	orders.	
Further,	R.(S.M.)	and	other	cases,	including	Trade	Fortune	Inc.	v	Amalgamated	Mill	Supplies	Ltd.	
(1994),	113	DLR	(4th)	116	(BCSC),	have	cited	with	approval	an	academic	description	of	an	identical	
provision	in	the	International	Commercial	Arbitration	Act	as	being	“not	limited	to	any	particular	kind	
of	interim	measures.”	Note	that,	pursuant	to	s.	183(1)(b)	of	the	Family	Law	Act,	an	application	for	a	
personal	protection	order	may	be	made	independently	of	“any	other	proceeding	or	claim	for	relief”	
under	the	Act.		
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Awards.	Pursuant	to	s.	14	of	the	Arbitration	Act,	arbitral	awards	are	binding	on	the	
parties	to	an	arbitration	proceeding.	An	arbitrator	may	make	an	interim	award	
under	s.	9	in	respect	of	any	matter	about	which	the	arbitrator	may	make	a	final	
award.		
	
Awards	must,	pursuant	to	s.	25,	be	in	writing	and	be	signed	by	the	arbitrator.		
	
Although	s.	13(1)	provides	that	the	parties	may	agree	to	a	time	limit	within	which	
the	arbitrator	must	render	his	or	her	award,	the	subsection	also	allows	the	
arbitrator	to	unilaterally	extend	any	such	time	limit.41	Note	that,	pursuant	to	s-s.	(2),	
arbitrators’	power	to	extend	time	limits	does	not	fetter	the	court’s	ability	to	remove	
an	arbitrator	who	“unduly	delays”	in	making	an	award	under	s.	18(1)(b).	
	
Amending	awards.	Pursuant	to	s.	27(1),	arbitrators	may	amend	their	awards,	on	
the	application	of	a	party	or	their	own	initiative,	to	correct	typographical,	accidental	
and	mathematical	errors,	slips,	omissions	and	similar	mistakes.	Parties	must	apply	
to	amend	awards	within	15	days	of	being	notified	of	the	award	pursuant	to	s-s.	(2),	
and,	pursuant	to	s-s.	(3),	no	amendments	may	be	made	after	30	days	of	notification	
without	the	consent	of	all	parties.	
	
Where	claims	raised	in	an	arbitration	proceeding	are	not	addressed	in	an	award,	a	
party	may	apply	for	a	further	award	to	address	those	claims	pursuant	to	s.	27(6).	
Such	applications	must	be	made	within	30	days,	unless	the	parties	agree	otherwise.	
	
Clarification	of	awards.	Parties	may	apply	for	the	clarification	of	an	award	
pursuant	to	s.	27(4)	of	the	Act,	and	must	do	so	within	15	days	of	being	notified	of	the	
award.	Deciding	whether	to	clarify	an	award	is	discretionary;	under	s-s.	(5),	an	
arbitrator	may	choose	to	amend	an	award	if	he	or	she	“considers	that	the	
amendment	will	clarify	it.”	
	
Pursuant	to	s.	33,	a	party	may	apply	to	court	for	an	order	that	the	arbitrator	provide	
more	detailed	reasons.	Pursuant	to	s-s.	(2),	the	court	may:	
	

(2)	…	order	that	the	arbitrator	state	the	reasons	for	the	award	in	detail	that	is	
sufficient	to	consider	any	question	of	law	that	arises	out	of	the	award,	were	an	
appeal	to	be	brought	…	

	
Enforcement	of	awards.	Arbitrators	have	no	power	to	compel	a	party	to	comply	
with	their	awards.	It	is	up	to	a	party	aggrieved	by	another	party’s	refusal	to	comply	
with	an	award	to	apply	to	court	for	its	enforcement.42	Applications	to	enforce	
awards	may	be	brought	pursuant	to	s.	29(1),	which	provides	that:	

                                                

41	Wireless	2000	RF	&	UWB	Technologies	Ltd.	v	AMS	Homecare	Inc.,	2007	BCSC	1919	

42	Wireless	2000	RF	&	UWB	Technologies	Ltd.	v	AMS	Homecare	Inc.,	supra	
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(1)	…	an	award	may	be	enforced	in	the	same	manner	as	a	judgment	or	order	of	
the	court	to	the	same	effect,	and	judgment	may	be	entered	in	the	terms	of	the	
award.	

	
Certified	copies	of	arbitral	awards	may	be	filed	in	a	Supreme	Court	registry	under	r.	
2-1.2(2)	of	the	Supreme	Court	Family	Rules	using	a	requisition	in	Form	F17.3.43	
Pursuant	to	s.	29(2)	of	the	Arbitration	Act,	leave	is	not	required	to	enforce	awards	
made	in	respect	of	family	law	disputes.44		
	
Challenging	awards.	Under	s.	30(1)	of	the	Arbitration	Act,	the	court	may	set	
awards	aside,	or	remit	them	to	the	arbitrator	for	reconsideration,	if:	
	

a) the	award	has	been	improperly	procured;	or,	
	
b) the	arbitrator	has	committed	an	arbitral	error,	as	defined	in	s.	1.45	

	
Pursuant	to	s-s.	(4),	the	court	may	also	set	aside,	or	vary	or	suspend,	an	award	“for	
any	reason	for	which	an	order	could	be	changed,	suspended	or	terminated	under	
the	Family	Law	Act.”46		
	
Where	the	improprieties	contemplated	by	s.	30	have	not	occurred,	a	party	to	a	
family	law	dispute	may	appeal	an	award	to	the	court	“on	any	question	of	law,	or	on	
any	question	of	mixed	law	and	fact,”	pursuant	to	s.	31(3.1)	of	the	Arbitration	Act,	
without	the	usual	requirement	of	leave	or	consent	demanded	for	the	appeal	of	
awards	made	in	other	arbitration	proceedings.	Under	s-s.	(4),	the	court	on	appeal	
may:	
	

a) confirm	the	award;	
	

b) amend	the	award;	
	

c) set	the	award	aside;	or,	
	

                                                

43	The	Provincial	Court	(Family)	Rules,	BC	Reg.	417/98	as	yet	make	no	provision	for	the	filing	of	
arbitral	awards.	

44	Note	that	s.	1(1)	of	the	Family	Maintenance	Enforcement	Act,	RSBC	1996,	c.	127	has	been	amended	
to	include	filed	awards	within	the	definition	of	maintenance	order	for	enforcement	purposes.	

45	The	decision	to	set	an	award	aside	on	the	basis	of	arbitral	error	is	discretionary,	and	the	court	may,	
pursuant	to	s.	30(2),	refuse	to	set	awards	aside	if	the	error	is	a	defect	of	form	or	an	irregularity,	or	if	
refusing	to	set	an	award	aside	“would	not	constitute	a	substantial	wrong	or	miscarriage	of	justice.”	

46	Note	the	different	criteria	that	apply	to	the	variation	or	suspension	of	orders	on	parenting	
arrangements	under	s.	47	of	the	Family	Law	Act,	orders	for	contact	under	s.	60,	orders	for	child	
support	under	s.	152	and	orders	for	spousal	support	under	s.	167.	
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d) remit	the	award	to	the	arbitrator	along	with	the	court’s	opinion	on	any	
question	of	law	that	may	have	been	the	subject	of	the	appeal.	

	
Costs.	Arbitrators	may	make	costs	awards	whenever	they	make	an	order	under	the	
Arbitration	Act,	pursuant	to	s.	41.	Under	s.	11(1),	an	arbitrator	may	determine	
whether	a	party	is	entitled	to	his	or	her	costs	of	an	arbitration	proceeding,	including	
the	amount	that	must	be	paid	and	how	it	must	be	paid.	Alternatively,	under	s-s.	(3),	
an	arbitrator	may	refer	the	determination	of	costs	to	the	registrar.	
	
Pursuant	to	s.	11(2),	costs	awards	may	include	an	amount	for	a	party’s	legal	fees	and	
an	amount	for	disbursements,	including	the	arbitrator’s	fees	and	expenses.		
	
If	an	award	makes	no	provisions	for	costs,	a	party	may	apply	under	s.	11(5)	for	a	
costs	order	within	30	days	of	being	notified	of	the	award,	failing	which	the	parties	
are	deemed,	pursuant	to	s-s.	(6),	to	bear	their	own	costs	and	be	equally	responsible	
for	the	arbitrator’s	fees	and	expenses.	
	
Arbitrators’	fees.	Pursuant	to	s.	26(1),	the	fee	arbitrators	are	entitled	to	charge	
“must	not	exceed	the	fair	value	of	the	services	performed	together	with	necessary	
and	reasonable	expenses	incurred.”		
	
A	party	may	apply	to	the	registrar	for	the	review	of	an	arbitrator’s	account	under	s.	
26(2),	including	after	the	account	has	been	paid.	Pursuant	to	s-s.	(5),	reviews	of	fees	
charged	by	lawyers	serving	as	arbitrator	are	additionally	subject	to	s.	70	of	the	Legal	
Profession	Act,47	including	the	limitation	periods	set	out	at	s.	70(1),	but	not	the	
factors	guiding	the	registrar’s	consideration	of	lawyer’s	bills	set	out	at	s.	71,	the	
remedies	listed	in	s.	73	or	any	other	provision	of	Part	8	of	the	Legal	Profession	Act.48	
	
Note	that,	pursuant	to	s.	18(2)	of	the	Arbitration	Act,	a	court	removing	an	arbitrator	
because	of	corrupt	or	fraudulent	conduct	or	undue	delay	may	also	order	that	the	
arbitrator	not	be	paid	for	his	or	her	services	and	must	pay	the	costs	incurred	by	the	
parties	up	to	the	date	of	his	or	her	removal.	Arbitrators	removed	on	the	ground	of	
arbitral	error	are	not	subject	to	these	potential	sanctions.	
	

                                                

47	Legal	Profession	Act,	SBC	1998,	c.	9	

48	Arbitration	Act,	s.	26(5)	states	only	that:	“Section	70	of	the	Legal	Profession	Act	applies	to	the	
procedure	at	a	review	under	subsection	(2).”	Note	the	case	of	Vogt	v	Scott,	2015	BCSC	1725,	in	which	
the	court	held	that	Part	8	of	the	Legal	Profession	Act	did	not	apply	to	a	review	of	the	fees	charged	by	a	
lawyer	serving	as	parenting	coordinator	and	found	that:	

As	a	consequence,	the	Registrar	has	no	jurisdiction,	pursuant	to	the	[Legal	Profession	Act]	to	
embark	upon	a	review	of	the	bills	submitted	by	the	[lawyer]	acting	in	his	capacity	as	parenting	
coordinator.	
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2.	The	Rules	of	the	International	Commercial	Arbitration	Centre		
	
The	rules	of	the	British	Columbia	International	Commercial	Arbitration	Centre	
(BCICAC)	for	domestic	commercial	arbitrations	are	the	default	rules	of	arbitration	
specified	by	s.	22	of	the	Arbitration	Act.	49		
	
Administration	of	arbitration	proceeding.	Under	art.	2	of	the	of	the	BCICAC	
domestic	rules,	the	BCICAC	“shall”	administer	an	arbitration	where	the	parties	have	
agreed	to	apply	the	BCICAC	Domestic	Rules	or	the	Rules	are	deemed	to	apply	as	a	
result	of	s.	22	of	the	Arbitration	Act.		
	
Under	art.	4,	a	party	making	a	claim	or	counterclaim	must	pay	a	non-refundable	
commencement	fee	to	the	BCICAC.50	Each	party	must	also	pay	a	quarterly	
administration	fee	beginning	six	months	after	the	commencement	date	of	the	
arbitration	proceeding,	and	is	liable	for	the	BCICAC’s	expenses	incurred	in	
connection	with	the	arbitration.51	Pursuant	to	art.	4(7),	any	outstanding	fees	and	
disbursements	must	be	paid	prior	to	the	release	of	the	award.52	
	

                                                

49	The	BCICAC	was	established	by	the	government	of	British	Columbia	in	1986	to	act	as	a	hub	for	the	
arbitration	of	international	commercial	disputes.	The	work	of	the	Centre	was	intended	to	use	the	
arbitration	model	proposed	by	the	United	Nations	Commission	on	International	Trade	Law,	as	
codified	in	the	then	new	International	Commercial	Arbitration	Act,	RSBC	1996,	c.	233,	which	
government	had	drafted	in	concert	with	the	Commission.	The	UNCITL	model	is	available	online,	at	
http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/1985Model_arbitration.html.	

50	See	the	BCICAC	fee	schedule	at	http://bcicac.com/arbitration/fee-schedule/.	

51	The	amounts	payable	vary	according	to	the	value	of	the	claim	or	counterclaim.	Where	the	value	of	
a	claim	cannot	be	stated,	the	BCICAC’s	fee	schedule	provides	that:	

…	the	Centre	shall	have	discretion	to	set	a	fee.	In	such	cases	the	commencement	fee	shall	
generally	be	not	less	than	$1,500	for	an	Arbitration	…	(plus	5%	GST).	

	
The	current	BCICAC	fee	schedule,	in	effect	since	4	February	2015,	is	as	follows,	GST	included: 
 

Value	of	claim	or	
counterclaim	

Commencement	fee	
(non-refundable)	

Administration	fee	
(per	party)	

Up	to	$50,000	 $525	 $210	
$50,000	to	$500,000	 $1,575	 $315	
$500,000	to	$1,000,000	 $3,150	 $525	
$1,000,000	to	$5,000,000	 $5,250	 $525	
$5,000,000	to	$10,000,000	 $7,875	 $525	
More	that	$10,000,000	 $10,500	 $525	

 
Cheques	should	be	made	payable	to	the	BCICAC	Foundation.	 

52	The	BCICAC’s	fee	schedule	notes	that	“liability	for	fees	and	expenses	is	joint	and	several	between	
the	parties	to	arbitration,”	see	also	art.	38(5)	of	the	rules.	
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Interpretation	of	Rules.	Pursuant	to	art.	1(1),	words	and	phrases	in	the	Rules	have	
the	same	meaning	as	in	the	Arbitration	Act	and,	failing	the	definition	of	a	term	in	
that	Act,	then	in	the	Interpretation	Act.	
	
Modification	of	Rules.	The	introductory	text	to	the	Rules	encourages	the	parties	to	
an	arbitration	proceeding	to	review	the	rules	to	ensure	they	are	appropriate	to	the	
circumstances,	and	suggests	that	any	modifications	be	set	out	in	the	arbitration	
agreement.	The	parties	are	required	to	notify	the	BCICAC	of	any	such	modifications,	
pursuant	to	art.	5.			
	
Compliance	with	Rules.	Arbitrators	may	take	the	parties’	compliance	with	the	
Rules	into	account	when	awarding	costs	pursuant	to	art.	38(2),	and	may	depart	
from	the	usual	principle	that	costs	follow	the	event	in	doing	so.	An	arbitrator	may	
terminate	an	arbitration	under	art.	28(3)	where	the	claimant	has	failed	to	comply	
with	a	requirement	of	the	rules.	
	
Under	art.	6,	a	party	who	is	aware	of	a	failure	to	comply	with	the	Rules	and	
proceedings	with	the	arbitration	without	making	an	objection	is	deemed	to	have	
waived	the	right	to	object		
	
Time.	Time	is	calculated	using	calendar	days	pursuant	to	art.	3,	save	that:	
	

a) the	first	day	of	a	time	period	is	excluded;	and,	
	
b) time	periods	are	extended	to	the	next	business	day	where	the	last	day	of	the	

period	falls	on	a	weekend	or	holiday.53	
	
Arbitrators	may	shorten	or	extend	any	period	of	time	under	art.	29(1)(f).	As	
administrator,	the	BCICAC	may	shorten	or	extend	any	period	of	time	under	art.	3(3),	
other	than	a	period	fixed	by	an	arbitrator.	
	
Delivery.	Pursuant	to	art.	7(1),	written	communications	are	deemed	to	be	received	
when	they	are	delivered	to	a	party’s	address	for	delivery.	Written	communications	
may	be	delivered	in	person,	by	registered	mail,	by	fax	and	by	other	electronic	
means,	including	email,	that	provide	proof	of	delivery.	
	
Communication.	Pursuant	to	art.	7(3),	written	communications	to	the	arbitrator	
must	be	delivered	to	all	other	parties	at	the	same	time.	Under	art.	7(4),	
communications	“regarding	the	substance	of	the	dispute”	should	only	be	provided	
to	the	arbitrator	in	the	presence	of	the	other	parties.	
	

                                                

53	Holiday	is	defined	at	Interpretation	Act,	s.	22	and	includes	Sundays	as	well	as	Christmas	Day,	
Boxing	Day,	Canada	Day,	Remembrance	Day	and	the	like.	
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Confidentiality.	Under	art.	25,	all	hearings,	meetings	and	communications	between	
the	parties,	the	arbitrator	and	the	BCICAC	are	confidential,	except	as	“required	by	
law,”	or	if	the	parties	agree	in	writing	to	the	contrary.		
	
In	family	law	disputes,	the	most	important	legal	requirement	to	breach	the	
confidentiality	of	an	arbitration	proceeding	will	arise	under	s.	14(1)	of	the	Child,	
Family	and	Community	Service	Act,	which	obliges	persons	who	have	“reason	to	
believe	that	a	child	needs	protection”	to	promptly	report	the	matter	to	the	Director	
of	Child	Protection	Services.54	The	Act	specifically	extends	this	obligation	to	
circumstances	in	which	the	information	giving	rise	to	the	duty	to	report	are	
privileged	or	confidential:	
	

(2)	Subsection	(1)	applies	even	if	the	information	on	which	the	belief	is	based	
(a)	is	privileged,	except	as	a	result	of	a	solicitor-client	relationship,	or	
(b)	is	confidential	and	its	disclosure	is	prohibited	under	another	Act.	

	
Commencement	of	arbitration	proceedings.	A	dispute	is	submitted	to	arbitration	
either:	
	

a) when	one	party,	the	claimant,	delivers	an	Arbitration	Notice	to	the	
respondents	and	to	the	BCICAC	and	pays	the	required	commencement	fee,	
under	art.	8;	or,		
	

b) when	the	parties	file	a	Joint	Submission	to	Arbitrate	with	the	BCICAC	and	pay	
the	required	commencement	fee,	under	art.	9.55		

	
Pursuant	to	art.	10,	an	arbitration	is	deemed	to	have	commenced	when	an	
Arbitration	Notice	or	Joint	Submission	is	filed	with	the	BCICAC	and	the	
commencement	fee	is	paid.	
	
Appointment	of	arbitrator.	Under	art.	12,	the	parties	may	appoint	one	or	three	
arbitrators	to	address	their	dispute.56	Where	three	arbitrators	are	to	be	appointed,	
each	party	may	appoint	one	arbitrator,	and	the	two	arbitrators	will	together	appoint	

                                                

54	The	circumstances	in	which	children	are	in	need	of	protection	are	set	out	at	s.	13	of	the	Child,	
Family	and	Community	Service	Act	and	include	physical	and	sexual	abuse,	parental	neglect,	living	with	
domestic	violence	and	emotional	harm	resulting	from	a	parent’s	conduct.		

55 An	Arbitration	Notice	or	Joint	Submission	must	state,	among	other	things,	the	names	and	
addresses	of	the	parties,	the	nature	of	the	claim,	the	remedy	sought	and	an	estimate	of	the	value	of	
the	claim,	and	the	name	of	the	arbitrator	proposed	or	agreed	upon.	An	Arbitration	Notice	must	also	
be	accompanied	by	a	copy	of	the	arbitration	clause	or	arbitration	agreement	allowing	the	claimant	to	
begin	an	arbitration	proceeding. 

56	Pursuant	to	art.	11,	an	arbitration	proceeding	will	be	heard	by	a	single	arbitrator	where	the	parties	
have	not	agreed	as	to	the	number	of	arbitrators	within	15	days	of	the	commencement	of	the	
arbitration	proceeding.		
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the	third	arbitrator	who	will	serve	as	the	tribunal’s	presiding	arbitrator.	The	BCICAC	
may	appoint	one	or	more	arbitrators,	following	the	process	set	out	in	art.	14,	where:	
	

a) under	art.	12(1),	one	arbitrator	is	to	be	appointed,	and	the	parties	have	not	
agreed	on	the	appointment	within	21	days	of	the	commencement	of	the	
arbitration	proceeding;	
	

b) under	art.	12(4)(a),	three	arbitrators	are	to	be	appointed,	and	a	party	has	not	
appointed	his	or	her	arbitrator;	and,	

	
c) under	art.	12(4)(c),	three	arbitrators	are	to	be	appointed,	and	parties’	chosen	

arbitrators	are	unable	to	agree	on	the	appointment	of	the	third	arbitrator.	
	
A	party	may	challenge	the	appointment	of	an	arbitrator	under	art.	15(1)	where	
“circumstances	exist	that	give	rise	to	a	justifiable	doubt	as	to	his	or	her	
independence	or	impartiality”	or	possession	of	“the	qualifications	specifically	
agreed	to	by	the	parties.”	There	are	two	potential	outcomes	where	a	challenge	is	
made:	the	impugned	arbitrator	may	withdraw,	or	the	parties	may	agree	that	the	
arbitrator	will	withdraw,	under	art.	15(3)	without	conceding	the	validity	of	the	
ground	of	the	challenge;	or,	where	the	arbitrator	does	not	withdraw,	under	art.	
15(4)	one	or	more	of	the	appointed	arbitrators	will	determine	the	challenge.		
	
Substitution	of	arbitrator.	In	the	event	the	BCICAC	is	satisfied	that	an	appointed	
arbitrator	has	become	unable	to	perform	the	functions	of	an	arbitrator,	it	may	
declare	the	office	to	be	vacant	and	appoint	a	new	arbitrator	under	art.	16.		
	
Duties	of	arbitrators.	The	essential	duties	of	arbitrators	under	the	BCICAC	rules	
are	set	out	at	arts.	13,	19	and	33:	
	

a) pursuant	to	art.	13(1),	“an	arbitrator	shall	be	and	remain	at	all	times	wholly	
independent	and	impartial;”57		

	
b)	 pursuant	to	art.	19(1),	“each	party	shall	be	treated	fairly	and	shall	be	given	

full	opportunity	to	present	its	case;”	
	

c)	 pursuant	to	art.	19(2),	the	arbitrator	must	“strive	to	achieve	a	just,	speedy	
and	economical	determination	of	the	proceeding	on	its	merits;”	and,		

	
d) pursuant	to	art.	33,	the	arbitrator	must	“decide	the	dispute	in	accordance	

with	the	law,”	subject	to	the	parties’	agreement	under	s.	23	of	the	Arbitration	

                                                

57	Note	that,	pursuant	to	art.	13(2),	a	person	appointed	as	arbitrator	must	sign	a	statement	that	“he	
or	she	knows	of	no	circumstances	likely	to	give	rise	to	justifiable	doubts	as	to	his	or	her	
independence	and	impartiality,”	file	the	statement	with	the	BCICAC	and	provide	the	parties	with	a	
copy	of	the	statement.	
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Act	to	determine	the	dispute	“on	equitable	grounds,	grounds	of	conscience	or	
some	other	basis.”58		

	
Arbitrators’	jurisdiction.	Pursuant	to	art.	20(1),	arbitrators	may	make	decisions	
concerning	their	own	jurisdiction,	including	with	respect	to	the	existence	or	validity	
of	the	arbitration	agreement	under	which	they	were	appointed.59	Concerns	about	an	
arbitrator’s	ability	to	hear	a	particular	claim	should	be	raised	in	the	party’s	
defending	pleadings	under	art.	20(3).	
	
Arbitrators’	powers.	Under	arts.	36	and	38,	arbitrators	may:	make	final	awards	
resolving	a	family	law	dispute;	make	partial	awards;	make	interim	awards	that	may	
be	merged	or	addressed	in	the	final	award	once	all	matters	have	been	determined;	
and,	make	costs	awards.	A	broad	range	of	“remedial”	powers	is	available	to	
arbitrators	under	art.	29(1),60 including	the	power	to:	
	

a) adjourn	proceedings;	
	

b) make	interim	awards	on	any	matter	that	could	the	subject	of	a	final	award;	
	

c) order	the	inspection	of	documents,	exhibits	or	property;	
	

d) order	a	party	to	provide	security	for	the	legal	and	other	costs	of	a	party;	
	

e) order	a	party	to	provide	security	for	all	or	part	of	an	amount	in	dispute;	and,	
	

f) order	injunctions.	
	
Pleadings.	Within	21	days	of	the	commencement	of	the	arbitration,	the	claimant	
must,	pursuant	to	art.	21(1),	deliver	to	the	respondents	and	the	BCICAC	a	statement	
of	claim	summarizing:	the	facts	supporting	his	or	her	claim;	the	points	at	issue;	and,	
the	relief	or	remedies	sought.	
	
Under	art.	21(2),	respondents	have	15	days	from	receipt	of	the	statement	of	claim	to	
prepare	and	deliver	a	statement	of	defense	responding	to	the	statement	of	claim	and	
any	counterclaim.61	If	a	respondent	chooses	to	deliver	a	counterclaim,	a	

                                                

58	See	the	discussion	above	on	the	limits	governing	such	agreements	in	family	law	disputes.			

59	Note	that	under	art.	20(4)	a	party	is	not	estopped	from	challenging	the	arbitrator’s	jurisdiction	by	
participating	in	the	appointment	of	the	arbitrator.		

60	Seidel	v	TELUS	Communications	Inc.,	2011	SCC	15	at	paras.	146	to	148	

61	Note	that	if	a	respondent	fails	to	file	a	defense	within	the	time	limit,	the	arbitrator	is	required	to	
continue	the	arbitration	proceeding	under	art.	28(3)	but	may	not	treat	the	failure	as	an	admission	of	
the	claimant’s	allegations.	
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commencement	fee	will	be	payable	to	the	BCICAC	pursuant	to	art.	4(2).		
	
Where	a	counterclaim	is	delivered,	the	claimant	has	15	days	within	which	to	deliver	
a	reply,	pursuant	to	art.	21(4).		
	
The	parties	may	amend	their	pleadings	pursuant	to	art.	22,	subject	to	the	
arbitrator’s	discretion	to	refuse	the	amendment	considering:	the	prejudice	to	
another	party	resulting	from	any	delay	the	amendment	would	cause;	and,	whether	
the	amendment	would	take	the	subject	matter	of	the	dispute	beyond	the	scope	of	
the	arbitration	agreement.	
	
Pursuant	to	art.	21(5),	the	parties	must	deliver	a	list	of	the	documents	on	which	they	
intend	to	rely	with	their	pleadings.62		
	
Pre-hearing	matters.	Under	art.	18(1)	of	the	rules,	an	arbitrator	must	convene	a	
meeting	with	the	parties	within	21	days	of	his	or	her	appointment.	Pursuant	to	art.	
18(2),	the	agendum	for	the	meeting	may	include:	identifying	the	issues	in	dispute;	
determining	the	procedure	to	be	followed;	addressing	fees	and	costs;	and,	setting	
time	periods	for	steps	that	may	help	the	parties	settle	the	dispute.		
	
The	parties	must	provide	the	arbitrator	with	a	statement	of	the	facts	that	are	not	in	
dispute,	within	a	time	specified	by	the	arbitrator,	pursuant	to	art.	24.	
	
The	arbitrator	may	order	a	party	to	produce	a	document	or	class	of	documents	he	or	
she	considers	relevant	for	inspection	and	copying	under	art.	23,	and	may	specify	the	
time	within	which	those	documents	must	be	produced.		
	
Conduct	of	hearing.	Pursuant	to	art.	17(1)	of	the	rules,	arbitrations	are	to	occur	in	
Vancouver,	British	Columbia	unless	the	parties	agree	otherwise.	Article	17(2)	
further	provides	that	the	arbitrator:	
	

…	may	meet	at	any	place	it	considers	necessary	for	any	purpose,	including	…	to	
hear	witnesses,	experts	or	the	parties	or	for	inspection	of	documents,	goods,	or	
other	property.	

	
Pursuant	to	art.	26(1),	the	arbitrator	must	set	dates	for	hearings	in	consultation	
with	the	parties.	The	consequences	of	a	party’s	failure	to	attend	a	hearing,	despite	
being	“properly	notified,”	vary	depending	on	the	party’s	role	in	the	proceeding:	
	

a) if	a	claimant	fails	to	attend,	under	art.	28(1)	the	arbitrator	may	render	a	final	

                                                

62	This	obligation	differs	significantly	from	the	obligation	to	provide	lists	of	documents	under	r.	9-
1(1)	of	the	Supreme	Court	Family	Rules.	The	Supreme	Court	rules	require	the	parties	to	list	the	
documents	on	which	they	intend	to	rely	at	trial	as	well	as	all	documents	that	could	“be	used	by	any	
party	at	trial	to	prove	or	disprove	a	material	fact.”	
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award,	with	or	without	a	hearing;	and,	
	

b) if	a	respondent	fails	to	attend,	under	art.	28(2),	the	arbitrator	may	continue	
with	the	hearing	and	make	a	final	award	on	the	basis	of	the	evidence	
adduced.		

	
Although	the	consequences	of	failing	to	attend	a	hearing	may	be	significant,	the	
rules	do	not	set	out	a	means	of	giving	notice	of	a	hearing	other	than	the	arbitrator’s	
obligation	to	set	hearing	dates	in	consultation	with	the	parties	under	art.	26.63		
	
Pursuant	to	art.	25,	all	hearings	are	to	be	“private	and	confidential”	unless	otherwise	
agreed	by	the	parties.	
	
The	arbitrator	may	conduct	the	arbitration	in	the	manner	he	or	she	thinks	
appropriate,	under	art.	19(1),	subject	to	the	arbitrator’s	obligation	to	treat	each	
party	fairly	and	provide	each	party	with	the	“full	opportunity	to	present	its	case.”		
	
Evidence.	Pursuant	to	art.	26(2),	the	onus	lies	on	each	party	to	prove	the	facts	
necessary	to	support	his	or	her	claim	or	defense.	The	arbitrator	may,	under	art.	
26(3),	determine	the	relevance	and	materiality	of	the	evidence	adduced	by	the	
parties,	and	is	not	required	to	apply	the	rules	of	evidence	in	so	doing.64	
	
A	modest	number	of	procedural	formalities	governing	the	presentation	of	evidence	
are	prescribed	at	art.	26(5),	subject	to	the	arbitrator’s	discretion	to	direct	
otherwise:	
	

a) witnesses’	evidence	must	be	sworn	and	given	in	writing,	to	be	received	as	
each	witness’	evidence	under	direct	examination;	
	

b) witnesses’	statements	must	be	exchanged	at	least	five	days	before	the	
hearing;	and,	

	
c) a	party	must	request	that	a	witness	attend	the	hearing	for	examination	at	

least	two	days	before	the	hearing.		
	
                                                

63	Note	that	failure	to	provide	notice	may	constitute	a	breach	of	an	arbitration	agreement;	see	Popack	
v	Lipszyc,	2015	ONSC	3460.	

64	Freedom	from	the	rules	of	evidence	does	not	permit	an	arbitrator	to	determine	such	matters	in	
arbitrary	or	capricious	manner;	the	arbitrator	remains	bound	by	the	essential	duties	of	impartiality,	
due	process	and	fairness	set	out	at	arts.	13,	19	and	33	of	the	Domestic	Rules.	Although	the	
arbitrator’s	discretion	is	broader	than	judicial	discretion	(Canada	Post	Corp.	v	Canadian	Union	of	
Postal	Worker,	1992	CanLII	856	(BCSC)),	the	arbitrator	must	“deal	with	the	evidence	in	such	a	way	
that	he	can	achieve	the	dual	goals	of	reaching	a	determination	of	this	matter	on	its	merits	while	
ensuring	that	all	parties	are	treated	fairly	and	without	prejudice”	(Premium	Brands	Operating	GP	Inc.	
v	Turner	Distribution	Systems	Ltd.,	2010	BCSC	749	at	para.	29).	
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The	arbitrator	may,	under	art.	26(4),	make	further	orders	as	to	the	presentation	of	
evidence,	including	limiting	irrelevant	testimony,	refusing	to	receive	a	witness’	
evidence	as	to	fact	or	opinion	and	directing	the	parties	to	address	specific	issues.	
	
Expert	evidence	may	be	provided	by	experts	retained	by	a	party	or	appointed	by	the	
arbitrator.	Pursuant	to	art.	27(1),	all	experts’	reports	must	state	the	expert’s	
opinion,	the	facts	on	which	the	opinion	is	based	and	the	expert’s	qualifications.	
	
Where	a	party	intends	to	rely	on	the	opinion	of	an	expert,	the	party	must	deliver	
copies	of	the	expert’s	report	to	all	other	parties	and	the	arbitrator	at	least	14	days	
before	the	arbitration	hearing	under	art.	27(2).	A	party	wishing	to	object	to	the	
admissibility	of	a	report	or	request	the	expert	to	attend	the	hearing	for	oral	
examination	must	do	so	at	least	7	days	before	the	hearing.	
	
Where	the	arbitrator	wishes	to	appoint	an	expert	to	provide	an	opinion	on	a	specific	
issue,	he	or	she	must,	under	art.	27(4):	notify	the	parties	and	seek	their	submissions	
on	the	choice	of	expert	and	the	expert’s	terms	of	reference;	and,	deliver	a	copy	of	the	
report	to	each	party	and	provide	them	with	the	opportunity	to	challenge	the	
report.65	
	
Closure	of	hearings.	Arbitrators	must	close	an	arbitration	hearing	pursuant	to	art.	
34(1)	when	the	parties	have	finished	introducing	evidence	and	have	made	their	
final	submissions.		
	
Under	art.	34(2),	an	arbitrator	may	reopen	a	hearing,	“in	exceptional	
circumstances,”	at	any	time	before	a	final	award	is	made.	
	
Termination	of	arbitration	proceedings.	Arbitration	proceedings	presumptively	
terminate	upon	the	release	of	the	final	award	and	the	expiry	of	the	periods	for	the	
amendment	or	clarification	of	the	final	award.	Arbitration	proceedings	may	also	
terminate	if:		
	

a) the	parties	settle	the	family	law	dispute,	under	art.	35(2);	
	

b) the	arbitrator	determines	that	“the	proceedings	have	become	unnecessary	or	
impossible,”	under	art.	34(3);	
	

c) the	claimant	fails	to	comply	with	the	rules	or	an	order	of	the	arbitrator,	
under	art.	28(3);	or,	

                                                

65	A	review	of	the	case	law	suggests	that	arbitrators	serving	in	commercial	disputes	rarely,	if	ever,	
exercise	this	authority.	The	power	to	appoint	experts	may	prove	more	useful	in	the	family	law	
context,	given	the	frequency	with	which	matters	requiring	the	opinion	of	experts	in	finance	and	
psychology	typically	arise.	Note	that	the	fees	and	expenses	of	experts	appointed	by	arbitrators	are	
among	the	costs	that	arbitrators	may	apportion	between	the	parties	under	art.	38(4)(b).	
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d) a	party	fails	to	satisfy	an	order	to	make	a	deposit	against	the	anticipated	
costs	of	the	arbitration	proceeding,	under	art.	31(3).	

	
Awards.	Pursuant	to	art.	36,	arbitrators	may	make	final	arbitral	awards,	partial	final	
awards	and	interim	awards.	Awards	must:		
	

a) be	made	within	60	days	of	the	closure	of	the	hearing,	under	art.	36(4);	
	

b) be	in	writing	and	be	signed,	under	art.	36(5);	
	
c) state	the	reasons	on	which	it	is	based,	under	art.	36(5);	and,		

	
d) be	filed	with	the	BCICAC,	under	art.	36(5).		

	
Within	15	days	of	notification	of	the	award,	a	party	may	apply	to	the	arbitrator	to:	
	

a) correct	a	clerical	error,	slip,	omission	or	mathematical	error	in	an	award,	
under	art.	39(1);	and,	
	

b) clarify	the	award,	under	art.	39(4).	
	
Within	30	days	of	actual	receipt	of	the	award,	a	party	may	apply	to	the	arbitrator	to	
make	an	additional	award	to	address	any	claims	raised	in	the	proceeding	but	not	
dealt	with	in	the	award,	under	art.	39(6).	
	
Settlement.	Where	the	parties	settle	their	dispute,	the	settlement	may	be	recorded	
in	the	form	of	an	arbitral	award,	pursuant	to	art.	35(2).	
	
Costs.	Pursuant	to	art.	38(1),	arbitrators	must	determine	liability	for	costs.	Under	
art.	38(4),	costs	includes	arbitrators’	fees	and	disbursements,	experts’	fees	and	
disbursements,	the	administrative	and	other	charges	levied	by	the	BCICAC	and	a	
party’s	legal	fees	and	expenses.	
	

III.	JURISDICTION	IN	FAMILY	LAW	DISPUTES	
	
The	interplay	of	the	Family	Law	Act,	the	Divorce	Act	and	the	Arbitration	Act	raises	a	
number	of	conceptual	issues	that	are	central	to	the	functioning	of	family	law	
arbitrators	in	British	Columbia,	the	most	important	of	which	concern:	the	extent	to	
which	the	Family	Law	Act	impacts	on	arbitrators’	approach	to	family	law	disputes;	
the	limits	of	arbitrators’	jurisdiction;	and,	the	impact	of	an	arbitral	award	on	
proceedings	under	the	Divorce	Act.	
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A.	The	Law	Applicable	to	Arbitration	Proceedings	
	
The	Ontario	Arbitration	Act	states	that	the	province’s	Family	Law	Act	is	the	law	
applicable	to	the	arbitration	of	family	law	disputes,	and	provides	at	s.	2.1(1)	that:	
	

(1)	Family	arbitrations,	family	arbitration	agreements	and	family	arbitration	
awards	are	governed	by	this	Act	and	by	the	Family	Law	Act.		

	
Arbitration	proceedings	that	are	“governed”	by	a	particular	law	require	the	
application	of	that	law.66	The	determination	of	a	party’s	entitlement	to	receive	
spousal	support,	for	example,	would	be	made	by	applying	the	test	set	out	in	the	
Ontario	provincial	legislation	rather	than	the	test	set	out	in	the	federal	legislation	or	
some	other	analytical	process.		
	
In	British	Columbia,	the	only	other	province	whose	arbitration	statute	references	
the	legislation	on	family	law	disputes,	the	Arbitration	Act	does	not	provide	that	the	
arbitration	of	family	law	disputes	is	“governed”	by	the	provincial	Family	Law	Act.	
Rather,	s.	23(2)	of	the	Arbitration	Act	provides	that:	
	

(2)	Despite	any	agreement	of	the	parties	to	a	family	law	dispute,	a	provision	of	
an	award	that	is	inconsistent	with	the	Family	Law	Act	is	not	enforceable.	

	
Furthermore,	the	definition	of	family	law	dispute	at	s.	1	of	the	Family	Law	Act,	the	
definition	adopted	by	the	Arbitration	Act,	is	not	“a	dispute	under	the	Family	Law	Act”	
but	“a	dispute	respecting	a	matter	to	which	this	Act	relates.”	
	
This	subtle	but	important	point	may	mean	that	an	arbitration	agreement	can	
require	the	arbitrator	to	resolve	disputes	involving,	for	example,	parenting	after	
separation,	support,	the	division	of	property	and	debt	and	so	forth	–	all	matters	to	
which	the	act	“relates”	–	without	requiring	the	arbitrator	to	do	so	applying	the	
principles,	tests	and	procedures	set	out	in	the	Family	Law	Act.	What	the	Arbitration	
Act	requires	is	consistency	of	the	result	given	in	an	award,	not	the	process	of	
reasoning	by	which	the	result	was	obtained.67	The	only	Family	Law	Act	principle	
that	cannot	be	avoided	is	the	necessity	of	considering	the	best	interests	of	the	child	
when	making	decisions	respecting	children	pursuant	to	s.	2(2.1)(b)	of	the	
Arbitration	Act,	which	provides	as	follows:	
	

(2.1)	In	relation	to	an	arbitration	respecting	a	family	law	dispute,	…	
                                                

66	See,	for	example,	Kaplan	v	Kaplan,	2015	ONSC	1277	at	para.	60	

67	The	case	law	seems	to	treat	the	phrase	“provision	of	an	award”	as	a	referring	to	the	operative	
rather	than	analytic	portions	of	an	arbitrator’s	award,	see	for	example	Canada	(Attorney	General)	v	
Association	of	Justice	Counsel,	2011	FC	530	at	para.	32,	Canada	Safeway	Ltd.	v	United	Food	and	
Commercial	Workers	(Local	401),	(1993)	10	Alta	LR	(3d)	51	(ABQB)	at	para.	30	and	WCAT-2011-
02538	(Re),	2011	CanLII	74921	(BC	WCAT)	at	para.	42.	



 28 

(b)	an	arbitrator,	in	making	an	award	that	deals	with	a	matter	referred	to	
in	
	

(i)	any	of	Divisions	1	to	5	of	Part	4	of	the	Family	Law	Act,	must	consider	
the	best	interests	of	the	child,	as	set	out	in	section	37	of	that	Act	only,	
and	
	
(ii)	Division	6	of	Part	4	of	the	Family	Law	Act,	must	consider,	in	addition	
to	section	37	of	that	Act,	the	factors	set	out	in	section	69	(4)	(a)	of	that	
Act.	

	
The	Act	does	not	otherwise	prevent	the	application	of	alternative	legal	principles	or	
theories	to	resolve	a	family	law	dispute	including,	for	example,	traditional	Jewish	or	
Islamic	law,	providing	that	the	provisions	of	the	award	relating	to	the	family	law	
dispute	are	consistent	with	the	Family	Law	Act.		
	
If	operational	incompatibility	is	the	meaning	of	“inconsistency”	intended	by	s.	23(2)	
of	the	Arbitration	Act,68	the	list	of	arbitrated	results	which	could	offend	the	section	
are	few,	particularly	given	the	enormous	breadth	of	possible	outcomes	under	the	
Family	Law	Act.	An	award	requiring	a	stepparent	in	a	subsisting	relationship	with	a	
parent	to	pay	child	support	to	a	parent	of	the	child,	contrary	to	s.	149(3)(b)	of	the	
Family	Law	Act,	or	an	award	relieving	a	parent	of	a	duty	to	pay	support	for	a	minor	
child,	contrary	to	s.	147(1),	strike	me	as	obvious	examples	of	operational	
incompatibility,	as	would	an	award	considering	matrimonial	misconduct,	other	than	
that	identified	at	s.	166,	in	making	a	decision	respecting	spousal	support.	Absent	this	
sort	of	direct	conflict,	however,	awards	respecting	the	care	of	children,	support	and	
the	division	of	property	are	unlikely	to	be	inconsistent	with	the	Family	Law	Act,	

                                                

68	The	concept	of	“consistency”	or	“inconsistency”	with	a	statute,	while	useful	in	the	context	of	
regulatory	legislation,	may	be	unhelpful	in	the	context	of	legislation	on	domestic	relations.	In	
Montgomery	v	Van,	2009	ONCA	808,	for	example,	an	issue	arose	about	a	conflict	between	a	tenancy	
agreement	requiring	tenants	to	clear	the	sidewalk	and	certain	provisions	of	the	governing	legislation	
requiring	landlords	to	clear	sidewalks:	

By	providing	that	tenants	are	“responsible”	for	snow	removal,	the	[agreement]	clashes	with	the	
legislation	that	places	that	responsibility	squarely	on	the	landlord.	Thus,	if	taken	literally,	the	
clause	would	be	inconsistent	with	the	Act	and	void	pursuant	to	s.	16.	

In	Interprovincial	Flour	Mills,	Ltd.	v	Western	Trust	Co.,	[1923]	2	DLR	361	(SKCA),	the	Bankruptcy	Act	
of	the	time	allowed	rules	of	court	“not	inconsistent	with	the	terms	of	this	Act”	to	be	established,	
however:	

…	when	sec.	71	(3)	of	the	Act	confers	jurisdiction	on	the	Bankruptcy	Judge	to	direct	any	issue	to	
be	tried,	that	portion	of	Rule	117	which	purports	to	take	away	that	jurisdiction	is	inconsistent	
with	the	Act,	and	should	not	be	read	as	part	of	the	Act,	and	this	Court	is	competent	to	declare	it	
ultra	vires.	

In	both	cases,	“inconsistency”	with	a	statute	was	interpreted	as	operational	incompatibility.		
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regardless	of	the	extent	to	which	they	lie	on	the	fringe	of	the	results	likely	to	obtain	
in	court.	
	
There	are,	however,	a	number	of	important	public	policy	reasons	favouring	an	
approach	which	presumes	that	the	Family	Law	Act	“governs”	arbitration	
proceedings	in	family	law	disputes.	Firstly,	the	Family	Law	Act	is	the	yardstick	
separating	spouses	are	most	likely	to	use	to	determine	the	range	of	likely	legal	
outcomes.	It	is	the	statute	underlying	the	majority	of	the	public	legal	education	and	
information	material	presently	available,	and	it	is	the	statute	that	spouses’	lawyers	
will	expect	to	be	applied.	Secondly,	arbitrators	hearing	proceedings	governed	by	the	
Family	Law	Act	may	rely	on	the	rich	and	expanding	body	of	case	law	developed	by	
the	courts	interpreting	the	Act,	articulating	new	tests	and	expressing	new	principles.	
Thirdly,	the	Act	will	be	the	standard	applied	by	any	court	hearing	an	appeal	under	s.	
31	of	the	Arbitration	Act	or	an	application	to	vary	or	suspend	an	award	under	s.	30.		
	

B.	The	Divorce	Act	
	
This	discussion	raises	a	further	question	about	the	impact	of	the	Divorce	Act	in	the	
arbitration	of	family	law	disputes,	namely	whether	parties	can	be	effectively	bound	
by	an	agreement	made	under	provincial	legislation	to	arbitrate	the	subject	matter	of	
federal	legislation.69	If	parties	cannot	be	bound	in	such	circumstances,	the	
arbitration	agreements	of	married	spouses,	who	are	entitled	to	address	issues	
relating	to	support	and	the	care	of	children	under	either	the	Family	Law	Act	or	the	
federal	Divorce	Act,	would	be	treated	with	far	less	deference	than	the	arbitration	of	
unmarried	parties,	who	have	no	choice	of	governing	legislation.	
	
The	answer	to	this	issue	lies	in	the	court’s	usual	rejection	of	de	novo	claims	under	
the	Divorce	Act	brought	in	the	face	of	valid	and	binding	agreements.70	The	
jurisdiction	of	arbitrators	in	family	law	disputes	derives	from	the	parties’	agreement	
to	resolve	their	dispute	through	arbitration;	the	arbitrator’s	award,	which	is	binding	
on	the	parties	pursuant	to	s.	14	of	the	Arbitration	Act,	is	an	extension	and	
consequence	of	that	agreement.	There	is,	furthermore,	some	support	for	the	notion	
that	provincial	legislation	may	govern	arbitrations	under	federal	legislation.71		
	
In	any	event,	the	courts	of	Ontario	and	Alberta	have	had	no	difficulty	concluding	that	
arbitral	awards	will	preempt	claims	under	the	Divorce	Act	in	the	absence	of	an	

                                                

69	See	Rogne	v	Callow,	[1999]	BCJ	No.	2550	(BCSC)	on	the	effect	of	jurisdiction	under	the	Divorce	Act	
on	jurisdiction	and	orders	made	under	the	Family	Relations	Act.	

70	See,	for	example,	S.E.	v	J.E.,	2013	BCCA	540.	

71 See	the	obiter	comments	of	Puddester	J.	in	Newfoundland	(Treasury	Board)	et	al.	v	Newfoundland	
Association	of	Public	Employees	(1993),	112	DLR	(4th)	68	(NLSCTD)	at	para.	24. 
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appeal,72	and	that	the	Divorce	Act	can	be	adopted	as	the	law	guiding	arbitration	
proceedings.	The	arbitration	of	claims	involving	custody	and	access,73	child	
support,74	including	status	as	a	child	of	the	marriage,75	and	spousal	support76	by	
applying	Divorce	Act	principles	is	commonplace	in	those	jurisdictions.	Indeed,	it	may	
be	mandatory	when	arbitration	proceedings	begin	after	a	party	has	commenced	
proceedings	under	the	Divorce	Act.77		
	

C.	Limits	of	the	Authority	of	Arbitrators	under	the	Family	Law	Act	
	
Arbitral	awards	are	binding	on	the	parties	to	an	arbitration	proceeding	by	virtue	of	
their	arbitration	agreement	and	s.	14	of	the	Arbitration	Act.	Such	awards	have	no	
effect	on	third	parties	and	may	be	quashed	to	the	extent	that	they	affect	or	purport	
to	affect	the	interests	of	third	parties.78	Although	these	limitations	are	sensible	in	
the	context	of	commercial	disputes,	public	or	private,	they	give	rise	to	a	number	of	
important	restrictions	on	arbitrators’	jurisdiction	in	family	law	disputes,	
particularly	with	respect	to	declaratory	orders	as	to	status,	the	existence	of	a	fact	or	
resolving	another	legal	uncertainty	intended	to	have	public	effect.79	Other,	more	
obvious,	limitations	on	the	authority	of	arbitrators	include	the	jurisdiction	to:	grant	
divorce	orders;	supersede	domestic	and	foreign	orders;	and,	enforce	orders,	awards	
and	agreements.	
	

                                                

72	See	Kohut	v	Kohut,	2015	ABQB	48	and	Wainwright	v	Wainwright,	2012	ONSC	2686.	

73	S.G.B.	v	S.J.L.	(2009),	66	RFL	(6th)	81	(ONSC)	

74	Myers	v	Vickar,	2012	ONSC	5004	

75	See:	Critchley	v	Critchley,	2015	5432,	Jung	v	Jung,	2015	ONSC	5805;	and,	Ritchie	v	Ritchie,	2014	
ABQB	219.	

76	See:	Myers	v	Vickar,	supra;	Seneviratne	v	Seneviratne,	1998	ABQB	289;	Arnason	v	Arnason,	2011	
ABQB	393;	Hunter	v	Hunter	(2001),	22	RFL	(5th)	110	(ONSC);	and,	Willick	v	Willick	(1994),	118	DLR	
(4th)	51	(ABQB).	

77	L.(N.)	v	M.(R.R.),	2016	ONSC	809	at	para.	97	

78	See:	Pirner	v	Pirner	(1997),	34	OR	(3d)	386	(ONSC);	Rampton	v	Eyre,	[2006]	OJ	No.	5222	(ONSC);	
and,	Advanced	Explorations	Inc.	v	Storm	Capital	Corp.,	2014	ONSC	3918.	

79	Declaratory	judgments	in	family	law	disputes	usually	concern	the	status	of	a	person	or	thing,	for	
example	whether	a	child	qualifies	as	a	“child	of	the	marriage”	within	the	meaning	of	the	Divorce	Act,	
or	whether	a	marriage	is	valid,	invalid	or	void.	The	gravity	and	necessity	of	such	judgments	has	
recently	increased	in	British	Columbia	as	a	result	of	s.	39	of	the	Family	Law	Act,	pursuant	to	which	a	
person	is	deemed	to	be	the	guardian	of	a	child	in	certain	circumstances.	As	no	one	outside	the	family	
unit	is	likely	to	know	whether	those	circumstances	exist	or	not,	a	declaration	as	to	the	guardianship	
of	a	child	may	be	a	critically	important	statement	of	the	legal	relationship	between	the	person	and	
the	child	for	the	purposes	of	peace	officers,	border	guards,	teachers,	medical	personnel	and	others;	
see	the	further	discussion	on	this	point	below.	
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1.	Parentage	
	
The	Family	Law	Act	contains	provisions	in	Division	2	of	Part	3	for	the	determination	
of	parentage	for	children	born	with	and	without	the	use	of	assisted	reproduction.	
Standing	as	the	parent	of	a	child	has	important	implications	with	respect	to	
guardianship,	the	obligation	to	pay	child	support	and	public	perceptions	as	to	the	
exercise	of	the	rights	associated	with	parentage.	
	
In	cases	where	there	is	any	doubt	as	to	the	parentage	of	a	child,	interested	adults	
would	normally	apply	to	court	for	an	order	declaring	that	a	person	is	or	isn’t	the	
parent	of	a	particular	child.	This	sort	of	declaratory	order	has	ramifications	that	
extend	beyond	the	child	and	the	people	involved	in	his	or	her	conception.	As	
between	the	parents,	such	an	order	has	implications	with	respect	to	the	right	to	
make	parenting	decisions	and	the	duty	to	pay	child	support.	With	respect	to	
everyone	else,	such	orders	are	important	because	persons	who	are	parents	are	
generally	believed	to	be	responsible	for	making	decisions	about	the	care	and	control	
of	their	children,	although	this	is	not	invariably	the	case.	Moreover,	under	s.	23(1)	of	
the	Family	Law	Act,	declaratory	orders	about	parentage	are	effective	“for	all	
purposes	of	the	law	of	British	Columbia,”	yielding	further	implications	with	respect	
to	statutory	entitlements,	such	as	health	care	coverage	and	the	law	on	wills	and	
estates,	and	statutory	obligations,	such	as	a	parent’s	duty	to	provide	a	child	with	the	
necessities	of	life	or	ensure	that	a	child	attends	school.	
	
It	is	not	clear	that	private	arbitration	agreements	are	capable	of	vesting	arbitrators	
with	the	authority	to	make	declaratory	orders	that	have	effect	beyond	the	parties	to	
a	family	law	dispute.80	An	arbitrator’s	declaration	as	to	parentage	in	an	arbitration	
proceeding	may	provide	the	foundation	for	an	award	of	child	support,	but	lacks	the	
necessary	force	to	compel	a	physician	to	treat	the	child	in	accordance	with	the	
person’s	instructions	or	establish	the	child’s	entitlement	to	survivor’s	benefits.	
	

2.	Guardianship	
	
The	problem	is	somewhat	more	acute	with	respect	to	arbitrators’	capacity	to	make	
declarations	of	guardianship	pursuant	to	s.	39	of	the	Family	Law	Act	and	to	appoint	
or	remove	guardians	pursuant	to	s.	51.		
	
Guardianship	under	the	Family	Law	Act	has	far	more	significance	than	did	
guardianship	under	the	former	Family	Relations	Act.	Under	the	new	Act,	persons	
who	are	guardians,	and	a	child	may	have	more	than	two	guardians,	are	presumed	to	
have	the	full	bundle	of	rights	and	responsibilities	associated	with	being	a	parent,	
including	day-to-day	decision-making	during	their	time	with	the	child.	Only	

                                                

80	Some	cases	have	held	declaratory	awards	to	be	incapable	of	enforcement,	see	Canadian	Union	of	
Public	Employees	(Airline	Division),	Local	4004	v	Air	Canada,	[1999]	FCJ	No.	464	(FCC).	
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guardians	may	apply	to	court	for	directions	on	an	issue	affecting	the	child,	only	
guardians	may	object	to	a	child	being	relocated,	only	guardians	may	appoint	another	
person	as	guardian	in	their	wills	and	only	guardians	are	presumed	to	be	the	trustee	
of	children’s	property	worth	less	than	$10,000.	Persons	who	are	not	guardians,	
including	parents	who	are	not	guardians,	have	none	of	these	rights	and	
responsibilities;	their	only	potential	entitlement	is	to	“contact”	with	a	child.	
	
Section	39	of	the	Act	sets	out	the	circumstances	in	which	a	parent	is	deemed	to	be	a	
guardian	of	his	or	her	child.	As	between	the	parents,	a	declaration	that	a	parent	is	a	
guardian	will	suffice	to	found	an	award	dealing	with	the	allocation	of	parenting	
responsibilities	and	the	child’s	time	between	them,	and	allow	a	parent	to	object	to	a	
proposed	relocation,	applying	the	principles	set	out	in	the	Family	Law	Act.	The	effect	
of	such	a	declaration	with	respect	to	persons	other	than	the	guardians	is	uncertain.	
	
In	theory,	a	person	meeting	the	criteria	set	out	in	s-s.	(1)	or	(3)	of	s.	39	is	a	guardian	
by	operation	of	law,	and	no	special	order,	declaration,	award	or	incantation	to	that	
effect	is	necessary.	However,	doctors,	teachers,	counsellors,	police	and	border	
guards	are	usually	ill-equipped	to	determine	whether	the	person	before	them	
satisfies	those	criteria	and	is	therefore	a	guardian	of	a	child.	As	a	result,	judges	will	
often	include	a	statement	in	their	orders	that	the	parties	are	the	child’s	guardians81	
or	make	a	declaratory	order	to	the	same	effect.82		
	
It	is	unlikely	that	private	arbitration	agreements	are	capable	of	vesting	arbitrators	
with	the	authority	to	make	declaratory	orders	as	to	guardianship	that	have	effect	
beyond	the	parties	to	the	dispute.	An	arbitrator’s	declaration	as	to	guardianship	in	
an	arbitration	proceeding	will	provide	the	footing	necessary	for	awards	respecting	
parenting	arrangements,	relocation	applications	and	the	like,	but	should	not	be	
capable	of	establishing	a	party’s	status	as	guardian	for	all	purposes	of	the	law	of	
British	Columbia.83	Where	there	is	a	special	need	to	establish	a	party’s	standing	as	
guardian,	the	parties	should	make	a	consent	application	for	a	declaratory	order	to	
that	effect.	
	
It	is	also	unlikely	that	arbitrators	may	make	awards	appointing	persons,	especially	
persons	other	than	parents,	as	guardians	under	s.	51	of	the	Family	Law	Act.	In	
addition	to	the	limited	effect	such	an	award	would	have,	the	Act	and	the	rules	of	
courts	are	clear	that	the	court	is	intended	to	have	a	supervisory	role	in	the	
appointment	of	guardians	for	children:		

                                                

81	K.B.	v	A.S.R.,	2014	BCSC	1642	

82	T.T.	v	J.M.H.,	2014	BCSC	451	

83	That	said,	however,	a	declaration	in	an	arbitral	award	that	a	party	is	a	guardian	will	likely	satisfy	
the	needs	of	persons	seeking	to	establish	the	parental	authority	of	the	person	before	them,	including	
doctors,	teachers,	counsellors,	police	and	border	guards,	especially	if	the	award	is	drafted	in	a	formal,	
court-like	manner.	
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a) pursuant	to	s.	50,	someone	other	than	a	parent	cannot	become	a	guardian	by	
agreement,	but	only	by	court	order;		
	

b) pursuant	to	s.	52,	notice	of	the	application	for	appointment	must	be	given	to	
each	of	the	child’s	parents	and	guardians,	and	to	each	adult	who	lives	with	
and	cares	for	the	child;	and,		

	
c) pursuant	to	s.	51(2),	the	person	proposing	to	become	a	guardian	must	

submit	a	special	affidavit84	relating	to	the	child’s	best	interests	which	
includes	a	criminal	records	check,	a	protection	order	registry	check	and	a	
check	of	the	records	of	the	Ministry	of	Children	and	Family	Development.		

	
The	appointment	of	a	guardian	for	a	child	is	not	a	purely	private	matter.	
	

3.	Children’s	Property	
	
The	appointment	of	a	trustee	for	children’s	property	is	likewise	not	a	private	matter	
exclusive	to	the	parties	to	an	arbitration	proceeding.	Pursuant	to	ss.	176	and	179	of	
the	Family	Law	Act,	the	guardians	of	a	child	are	only	presumed	to	be	the	trustees	of	
the	child’s	property	if	the	property	has	a	value	of	$10,000	or	less.	Where	a	child’s	
property	is	worth	more	than	that	amount,	a	trustee	may	only	be	appointed	by	order	
of	the	Supreme	Court	with	the	benefit	of	the	comments	of	the	Public	Guardian	and	
Trustee.		
	

4.	Foreign	Property	
	
The	question	of	arbitrators’	jurisdiction	in	respect	of	foreign	property	is	of	a	
different	nature	altogether.	Under	Division	6	of	Part	5	of	the	Family	Law	Act,	the	
court	may	make	a	variety	of	in	personam	orders	about	division	of	foreign	property	if	
certain	conditions	are	met.	The	jurisdiction	of	the	courts	of	British	Columbia	is	
presumptively	restricted	to	persons,	real	property	and	matters	within	the	province,	
absent	a	real	and	substantial	connection	to	the	province	or	the	existence	of	some	
other	reason	to	extend	the	territorial	competence	of	the	court	under	the	Court	
Jurisdiction	and	Proceedings	Transfer	Act.85		However,	given	that	arbitrators’	
jurisdiction	flows	from	the	consent	of	the	parties	and	the	ease	of	enforcement	of	
foreign	arbitral	awards,	it	may	be	the	case	that	the	scope	of	arbitrators’	authority	
exceeds	that	of	the	court.	
	
All	of	Canada’s	provinces	and	territories	have	enacted	legislation	along	the	lines	of	
British	Columbia’s	International	Commercial	Arbitration	Act	for	the	recognition	and	

                                                

84	Form	34,	pursuant	to	PCFR	18.1,	and	Form	F101,	pursuant	to	SCFR	15-2.1.	

85	Court	Jurisdiction	and	Proceedings	Transfer	Act,	SBC	2003,	c.	28	
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domestic	enforcement	of	foreign	arbitral	awards	pursuant	to	the	UN	Convention	on	
the	Recognition	and	Enforcement	of	Foreign	Arbitral	Awards,86	adopted	by	the	UN	
Conference	on	International	Commercial	Arbitration	in	New	York	on	10	June	1958	
and	ratified	by	Canada	on	12	May	1986.	Subject	to	certain	qualifications	relating	to	
procedural	fairness	and	public	policy,	s.	36	of	the	British	Columbia	Act	provides	
that:	
	

…	an	arbitral	award,	irrespective	of	the	state	in	which	it	was	made,	must	be	
recognized	as	binding	and,	on	application	to	the	Supreme	Court,	must	be	
enforced.	

 
As	a	result,	arbitral	awards	about	foreign	property	may	be	more	easily	enforced	
than	the	court	orders	available	under	s.	109	of	the	Family	Law	Act,	and,	as	a	
consequence,	arbitrators	dealing	with	family	law	disputes	involving	foreign	
property	may	not	be	limited	to	the	relief	provided	by	the	Act.	
	

IV.	CONCLUSION	
	
The	reintroduction	of	arbitration	as	an	approved	mechanism	for	the	resolution	of	
family	law	disputes	in	British	Columbia	is	a	most	welcome	development.	Separating	
couples	will	appreciate	the	privacy	and	speed	offered	by	arbitration,	as	well	as	the	
opportunity	to	select	an	arbitrator	who	is	not	just	an	expert	in	family	law	but	an	
expert	in	the	particular	matters	at	issue	in	their	dispute.	They	will	also	value	the	
flexibility	offered	by	arbitration	and	the	opportunity	to	select	and	adapt	the	rules	
that	will	govern	the	arbitration	process	and	the	admission	of	evidence.		
	
There	are,	however,	a	few	things	that	might	yet	be	done	to	improve	the	arbitration	
of	family	law	disputes	in	British	Columbia	and	the	experience	of	separating	couples.	
Firstly,	I	suggest	and	recommend	that	those	involved	in	the	arbitration	of	family	law	
disputes	in	British	Columbia	consider	undertaking	the	following:	
	

a) developing	plain	language	information	that	describes	the	benefits	and	
limitations	of	the	arbitration	of	family	law	disputes,	the	procedural	options	
available	and	a	general	outline	of	the	arbitration	process	as	distinct	from	the	
litigation	process;	
	

b) developing	a	standard,	plain	language	model	arbitration	agreement	that	
satisfies	the	requirements	of	s.	5	of	the	Family	Law	Act	Regulation	and,	for	
lawyers,	those	of	paras.	3,	5	and	6	of	Appendix	B	of	the	Code	of	Professional	
Conduct;	
	

                                                

86	Available	online	at	http://www.uncitral.org/pdf/english/texts/arbitration/NY-conv/XXII_1_e.pdf.	
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c) developing	a	set	of	flexible,	scalable	procedural	rules	for	the	arbitration	of	
family	law	disputes	that	will	assist	British	Columbians	in	securing	the	just,	
speedy	and	inexpensive	determination	of	family	law	disputes	on	their	merits,	
while	minimizing	conflict,	promoting	cooperation	between	the	parties	and	
taking	into	account	the	impact	of	the	dispute	on	any	children;	

	
d) developing	a	voluntary	protocol	for	the	publication,	storage	and	indexing	of	

anonymized	arbitral	awards	in	family	law	disputes;	
	

e) developing	model	pleadings,	witness	statements,	lists	of	documents	and	
other	forms	necessary	for	the	arbitration	of	family	law	disputes;	and,	

	
f) establishing	an	organization	to	develop	recommended	best	practices	for	

lawyers,	psychologists	and	social	workers	acting	as	family	law	arbitrators,	
develop	and	maintain	specialized	arbitration	rules,	develop	and	maintain	
model	arbitration	agreements,	develop	and	publish	public	legal	education	
materials	on	the	arbitration	of	family	law	disputes	and	provide	continuing	
professional	education	opportunities	for	family	law	arbitrators.	

	
Secondly,	I	suggest	that	certain	changes	to	the	Arbitration	Act	would	be	beneficial	
and	further	encourage	the	use	of	arbitration	to	resolve	family	law	disputes:	
	

a) the	provisions	of	ss.	23	and	35	of	the	Act	should	be	amended	to	allow	family	
law	arbitrators	to	apply	equitable	principles	and	remedies	when	adjudicating	
family	law	disputes,	so	that	claims	involving	unjust	enrichment	and	the	law	
of	trusts,	claims	seeking	rescission	and	specific	performance	and	claims	
involving	the	presumptions	of	advancement,	gift	and	loan	are	not	relegated	
to	the	exclusive	jurisdiction	of	the	courts;	
	

b) the	provisions	of	s.	31	should	be	amended	to	require	leave	of	the	court	or	the	
consent	of	the	parties	to	appeal	an	arbitral	award,	to	lend	more	certainty	and	
finality	to	arbitrators’	resolution	of	family	law	disputes;	and,	

	
c) the	provisions	of	s.	22	that	deem	the	Domestic	Rules	of	the	BCICAC	to	apply	

to	family	law	disputes	should	be	amended	to	exempt	such	disputes	from	the	
requirement	that	the	BCICAC	“administer”	arbitrations	in	family	law	matters	
and	to	exempt	the	parties	from	the	fees	charged	by	the	BCICAC.	

	
	

	


